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IN THIS ISSUE 


The Security Council is meeting in 
New York. The Challenge of Dis- 
putes (page 10) outlines the kind of 
procedure that may be desirable to 
settle disputes within the Council, or 
outside of the Council by the parties 
themselves. 


The Institute of Arbitrators (In- 
corporated) is one of the groups that 
kept arbitration alive throughout the 
war years in London. Sir Lynden 
Macassey describes the functions and 
procedure of the Institute in an arti- 
cle on page 24. 


Compulsory vs. voluntary arbitra- 
tion—the permanent vs. the ad hoc 
arbitrator? These are questions in 
the forefront of discussion on labor- 
management _ relations. Senator 
Wayne L. Morse, well-qualified to 
speak on them, expresses some sig- 
nificant views (page 72). 


“He who runs” doesn’t always read 
—especially the many provisions 
printed in fine type in the contracts 
most of us sign as a matter of course. 
Can contracts play a part in creating 
good-will? Do they fail—and why? 
George B. Boochever discusses Ques- 
tionable Contracts on page 55. 


Arbitration finds the Pacific no 
greater barrier than was the Atlan- 
tic. In spanning the distance be- 
tween China and the United States, 
arbitration links the centuries-old 
practices of the former with the 
nation-wide facilities of the latter, 
under a new arrangement described 


by James S. Carson and the Hon. Li 
Ming on page 44, 


Should the awards of arbitrators 
become public property, or should 
they be private and unpublished? 
Would their publication be helpful 
or harmful? Leo Cherne has some 
interesting views on this much- 
debated subject, on page 75. 


“The show must go on” is one of 
the oldest and most rigidly observed 
traditions of the theatre. Rebecca 
Brownstein tells the part arbitra- 
tion has played for more than 
twenty years in keeping the tradi- 
tion. Page 70. 


Arbitration was one of the earli- 
est stowaways to cross from Eng- 
land to America, where it remained 
to grow and prosper. Early Ameri- 
can Arbitration tells of its infancy 
in Connecticut. Page 51. 


The Western Hemisphere has set 
a pattern for the world in its hemi- 
sphere-wide system of commercial 
arbitration, an essential part of 
which has been the establishment of 
joint arbitral arrangements. R. Em- 
erson Swart describes, on page 28, 
the manner in which these Com- 
missions have been set up and how 
they operate. 


Dr. L. S. Rowe, to whom the 
achievement of the Inter-American 
System is so greatly indebted, is 
paid a tribute by Frederick E. Has- 
ler on page 66. 








FOREWORD 


THE ARBITRATION JOURNAL, suspended during the war, resumes 
publication with this issue. In its new and enlarged form it will 
be a combination of the Arbitration Magazine, published during 
the war period as an aid to war production, and the Inter- 
national Arbitration Journal launched in 1945. 

The primary purpose of this enlarged publication is to do a 
reporting job on arbitration from all corners of the earth and 
concerning all aspects of economic controversy in which Ameri- 
cans have an interest or which affect international security. 

Important as it is for arbitration to settle or adjust differences 
and disputes, it is of even more profound importance that it 
function to raise constantly the level of national and international 
goodwill; to afford commerce and industry, and labor and man- 
agement, a means of self-government and self-regulation; and to 
provide a lubricant for the often creaking and rusty machinery 
that aims to control controversy and discord among nations 
or between nationals of different countries. 

Since strong national foundations for the pacific settlement of 
disputes within a country are indispensable to an international 
system, emphasis will be laid not only upon American systems 
and inventiveness, but also upon other undertakings in all parts 
of the world. 

The aim of publishing views, ideas, events, experiments and 
the actual settlement of controversies is to keep government 
officials, business executives, the bar and bench, management 
and labor leaders, teachers, writers, broadcasters and other 
molders of public opinion or those responsible for leadership fully 
informed and active in the control and settlement of disputes that 
are hazardous to American welfare and international cooperation. 

The JOURNAL sets out to explore all fields of controversy and 
ways of their settlement, to report action whenever it is to be 
found, to discover, devise or improve techniques, to expand knowl- 
edge and instruction and discussion and, in general, to chart the 
course of controversy and the progress and means of its pacific 
settlement. 

Dispassionate in its research, impartial in its reporting, con- 
structive in its suggestions, and friendly to new ideas, inventions 
and plans that will lift the burden of controversy from war- 
weary peoples or from strife-torn countries, the JOURNAL will 
welcome cooperation in its undertaking to help build a science 
of arbitration in opposition to the use of force. 
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The Editors of this JOURNAL desire to make explicit 
the philosophy which underlies the publication. “It 
will not be primarily a journal of opinion or of 
criticism, but of ideas and perspectives. It will not undertake to 
settle the merits of any disputes; it will not issue warnings and 
criticisms as to how any dispute should be settled or predict 
consequences if it is not. It believes that the settlement of dis- 
putes should be through the friendly processes of pacific adjust- 
ment or through judicial decisions; and that courts and arbitral 
tribunals are the competent agencies for this purpose. It believes 
that underneath the processes of pacific settlement should be 
built foundations of law and order and of trade practices which 
will enable arbitrators, mediators, conciliators, and negotiators 
better to perform their tasks of pacific settlement of disputes. 

The JOURNAL is interested primarily in the study and analysis 
of the world-wide subject of disputes as a menace to civilization. 
It is interested in building up a science of arbitration which will, 
some day, with the proper culture and nourishment, be able to 
oppose the science of war. It is interested in discovering the 
structure of such a science and in laying down its fundamental 
principles and practice. It is interested in stimulating thought 
and imagination concerning the powers of considering, com- 
paring, assisting, altering and clarifying the uses to which arbi- 
tration and other peaceful methods of settlement can be put in 
the future. 

It is also interested in popular and technical education in 
the knowledge and use of arbitration and in the cultivation of 
the spirit of arbitration in homes, schools, industries, govern- 
ments and among people in all lands, so that goodwill, coopera- 
tion, faith, and confidence will conquer the despotic power of 
disputes. 


A Science of 
Arbitration 


As disputes of the gravest challenge to international 
peace and security are converging upon the Security 
Council, there arises the question of whether the 
adoption of procedures that will make the provisions of Chapter 
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VI of the Charter more readily applicable, will tend to ease the 
consequences of this impact. 

With this question in mind, the Editors of the JOURNAL else- 
where offer some concrete suggestions for such procedures. These 
suggestions are based upon a quarter of a century of experience 
in commercial and civil arbitration in the Western Hemisphere 
and more recently in the foreign trade field, and are intended to 
set forth certain basic principles and modes of operation that 
have been found effective in that practice. 

The aim of these suggestions is to offer a basis for discussion 
and open to consideration the all-important subject of how to 
facilitate voluntary settlements by the parties in dispute and how 
to integrate these processes with the powers of the Security 
Council. 


Before two world wars shocked the nations of 
lp ; the world, many treaties of friendship and com- 
pare anid cree merce were consummated between nations. But 
Petters only governments, not peoples, were parties to 

these arrangements. Now comes a proposed ar- 
rangement in which governments, peoples, individuals, and pri- 
vate organizations combine their resources in a new attempt to 
weld new friendship and commerce bonds. It is significant that 
the Chinese people with their long tradition for amicable settle- 
ment of disputes, and the American people, with their long prac- 
tice of arbitration, should be the prime movers in this new under- 
taking which is described elsewhere in this issue. 


A New 


Face-saving is an emotional urge as old as time, for 
the desire of disputants to avoid public humiliation 
or personal defeat obtains wherever man has a consciousness of 
his own pride, dignity, and prestige. 

There is no face-saving in the use of force or in a litigation; 
one must be proved right and the other wrong; one must win 
and the other lose; one must be beaten down so the other may 
rise. Whether goodwill or friendship is increased or diminished 
is a minor concern. 

Public vindication is not the objective of an arbitration. It is 
not inherent in the arbitral process nor a circumstance of a 
decision. Justice may be done without it. An arbitration agree- 
ment is a commitment by parties in dispute to take up quietly and 
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privately the better understanding and adjustment or settlement 
of their differences. More often than not the agreement to arbi- 
trate creates an atmosphere or framework of goodwill within 
which parties find their own way to a solution without public 
vindication. More often than not an impartial inquiry into the 
circumstances predisposes the parties to settlement. So potent 
is an agreement to arbitrate that not infrequently preliminary 
processes of consultation or negotiation are natural antecedents 
to formal proceedings. 

Face-saving is friendship-saving; it is time-saving and money- 
saving; it is peace- and security-saving. Among the Americas, 
for example, ninety per cent of all claims referred to the Inter- 
American Commercial Arbitration Commission are settled by the 
parties through the good offices of an impartial commission, with- 
out resort to arbitrators, without interruption of trade relations, 
and without resulting enmities or braggadocio over who has won 
or lost. 


There is a prevailing view that unless there is a 
yeas high volume of disputes, arbitration is idle or use- 

less. This is far from the truth, for arbitration is 
most successful when its adoption by a group or an organization 
steadily decreases the number of disputes. It is entirely suc- 
cessful when there is a total absence of arbitrations within the 
given area of its adoption. 

An illustration is afforded by the amusement industry in the 
United States. When arbitration was first introduced, there was 
no more spectacularly contentious industry. Actors, dramatists, 
radio artists, writers, musicians, and singers in controversy 
make good copy for the press and there were many such contro- 
versies. Now that the entire industry has been brought together 
under standard contracts containing arbitration clauses, the 
submission of disputes to arbitration is reduced to a few each 
year. 

The Motion Picture Industry in its experiment of five years 
tells the same story. When its arbitration system was established 
under a Consent Decree, to which the five major producers and 
the United States Government were parties, the prediction was 
for 5,000 complaints annually. Over a period of five years there 
have been 444. The fact that there is a basic agreement to arbi- 
trate and a system readily available is sufficient in many in- 
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stances to bring the parties together on terms satisfactory to 
themselves. 

This change results from the fact that arbitration, provided for 
in advance, with available machinery at hand, is steadily at work 
throughout the life of the agreement as a morale builder, as a cul- 
tivator of confidence, and as an escape from the suspicions and 
rivalries that inevitably result from neglected disputes. 


In the process of postwar change, the arbitrator of 
prewar days will not survive unchanged. In the 
United States, the War Labor Board has released 
scores of professionals who are crashing the gates of the old order 
in their quest for new opportunities. In the field of commerce, 
there is arising a practice of arbitration that offers a steady 
income to lawyers and counsellors. In the international field, 
under economic agreements, a new body of experts may be re- 
quired to supplement, if not replace, the statesman type of 
arbitrator. The placing of the control of atomic energy under the 
United Nations will give rise to a new type of dispute and a new 
type of arbitrator. The profession of arbitrator is clearly on the 
horizon, as Sir Lynden Macassey’s article on the Institute of 
Arbitrators (London) in this issue indicates. 

It is certain that the arbitrator of the future must be expertly 
competent, trustworthily impartial, scientifically trained and ad- 
ministratively expert. What will his training be; where will he 
obtain it; what type of instruction will he have? Will his instruc- 
tion be included as an essential part of his collegiate training, 
or will it be especially provided? These are questions to which 
future thought will be directed. It is not.too early for the United 
Nations to be giving consideration to this subject, if the volun- 
tary process provided in Chapter VI of the Charter is not to re- 
main a dead letter. For, without question, upon arbitrators de- 
pends much of the success or failure of future settlements. 


Future 
Arbitrators 


During the prevalence of strikes in American 
heavy industry which have gripped the country in 
these past few weeks, a question frequently asked 
is: Why does arbitration not prevent strikes? 

First of all, human nature with its rivalries, ambitions, thirst 
for power and advantage, is the stuff out of which strikes are 
made. They are ever-present to create discord and disputes. In 


The Arbitration 
of Strikes 





' 


rr ee ee ee ee ee ae ee 


ne ai. ut Mm A 2 2 tt of 


~__ fas poe 





Viewpoints 7 





their raw form these emotions are not arbitrable. Second, all 
such strife involves political maneuvering so the issue never 
emerges free from its possible relation to the voting strength 
of the parties in conflict. Third, the process of arbitration re- 
quires a meeting of the minds of the contestants in order that the 
issue may be defined. For this reconciliation of views, processes 
of negotiation or mediation are preliminary steps before arbitra- 
tion can be applied. Fourth, arbitration is primarily a process 
of interpreting and applying terms of agreements and contracts 
and has rarely been found suitable for negotiating contracts 
wherein the minds of the principals must function mutually and 
explicitly without outside aid. Fifth, although in casual use for 
many centuries, arbitration has not reached a stage of either uni- 
versal understanding or acceptance. There is consequently a pre- 
vailing fear of the relinquishment of rights, privileges or ad- 
vantages by parties in dispute—a condition which the very 
imperfection of the process itself cannot remove, until it has 
become more competent, impartial and trustworthy. 

But there are other and graver human, rather than procedural, 
reasons for its seeming failure. In the next issue, the JOURNAL 
plans to present some viewpoints of industrial and labor leaders 
on: Why Arbitration does not prevent strikes and how it can 
render better service in the future. 


One of the outstanding purposes of this JOURNAL 
Court Decisions i to Jend its aid to the better integration of arbi- 
and Arbitration ‘ ce a 
Awards Bulletin ‘*ation law and court decisions and arbitration 
awards; and to present more fully the great con- 
tribution made by the courts in establishing sound principles 
and practice of arbitration as they are called upon to decide 
procedural or vital questions affecting the integrity of a pro- 
ceeding. 
With that object in view and in response to many requests for 
a prompt reporting on leading court decisions and arbitration 
awards in all fields of arbitration, the JOURNAL will issue, as 
frequently as the decisions and awards call for, Bulletins on 
Court Decisions and Arbitration Procedures and Awards. These 
Bulletins are intended for the convenience of parties in dispute, 
lawyers, arbitrators, government officials and international agen- 
cies. They will digest leading court decisions and important 
arbitration awards. The issuance of these Bulletins will cover a 
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field of knowledge and information not now available in any 
comprehensive or readily usable form. 


Aside from the actual settlement or adjust- 
ment of more than 25,000 claims or contro- 
versies, certain important permanent gains 
have been won by the American Arbitration 
Association for arbitration in the Americas. Among others, these 
outstanding instances may be mentioned: 

1) Arbitration has been given a status independent of other 
activities, and has an identity of its own. 2) A new attitude to- 
ward economic disagreements and disputes has been developed 
as the result of arbitration. 3) A new American literature on 
arbitration has been created. 4) The foundations of modern 
arbitration law have been widened. 5) The self-regulatory busi- 
ness system has been greatly strengthened. 6) A new pattern in 
the settlement of labor-management disputes has been created. 
7) The Association is alerting governments to the value and use 
of organized arbitration. 8) An American pattern for foreign 
trade arbitration is slowly emerging. 9) A systematic practice 
of arbitration has been widely established on a national and 
international basis. 10) The voluntary character of arbitration 
has been preserved in peace and in war. 11) Business security 
and commercial peace have been immeasurably advanced through 
use of the Association’s standard arbitration clause. 12) Pro- 
cedures, and education in their use, prevail more generally. 


20 Years of 
Modern Arbitration 
in the United States 


History may well record 1945 as a year in which 
The Your disputes—both national and international—reached 
1945 in the ‘ . " ar 2 
United States ®” all-time high. It is significant that they came into 

the open and were grappled with, and were not con- 
cealed, later to sink the postwar peace craft. 

It is equally significant that persuasive processes, whether 
they are called negotiation, conciliation, conference, fact-finding, 
mediation, or arbitration, survived the ordeal of war and that 
the voluntary processes of arbitration were preserved. In the 
past year, the Charter of the United Nations, adopted in San 
Francisco, where 51 nations obligated themselves to settle dis- 
putes by “peaceful means of their own choice,” gave priority 
to voluntary agreements such as arbitration; the new provisions 
for the International Court of Justice expressly provide also for 
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resort to amicable processes; the agreements on International 
Civil Aviation, governing the most powerful instrumentality for 
war or peace and recognizing the usefulness of arbitration in ex- 
panded form, brought into life the Provisional Organization es- 
tablished in Montreal; and the Bretton Woods, New Hampshire, 
agreements on the International Bank and Monetary Fund, which 
included arbitration, were ratified. 

Begun in the reign of William the III, the struggle for volun- 
tary arbitration finds itself a strong survivor in the beginning 
of 1946, with a foothold in strategic documents as well as in 
centers of the world. 


Faith in arbitration is a foundation of peace and security 
within a nation and among nations. It is a way of right 
conduct that advances cooperation and confidence and goodwill. 
In an editorial in the March issue of THINK, Thomas J. Watson 
said: 


Faith 


“Faith is the foundation of right human relations. Without faith men 
degenerate and civilizations decay. With faith in the fatherhood of God 
and the brotherhood of man we can have peace. 

“*Faith is the substance of things hoped for, the evidence of things 
not seen.’ By faith the fathers of nations from Moses to Sun Yat-sen 
founded nations. With faith in truth scientists make the unknown 
known. With faith in men, money and materials we organize business 
and raise living standards. Through faith in the value of human per- 
sonality we relieve suffering, we care for the distressed and we improve 
the general welfare. 

“Faith in God gives us high purposes, practical ideals and the assur- 
ance that we can work them out. Faith in men gives us the patience, 
the confidence and the courage necessary to build a greater world. 

“Faith is basic to world peace because it is contagious and multiplies 
itself. Faith within the family is a pattern for faith in all human 
relations. Faith in persons makes them more trustworthy and more 
willing to trust others. Good faith in trade relations leads to understand- 
ing between peoples. Faith among the nations unites them with con- 
fidence and trust. 

“Men of good will with faith can establish peace.” 


The American Arbitration Association is dedicated to faith in 
arbitration. 











THE CHALLENGE OF DISPUTES 
Neepep: A BULWARK OF PROCEDURE IN THE SECURITY COUNCIL 


INTERNATIONAL controversy, foreseen in 1944 as an aftermath of 
the war,’ headed for the Security Council of the UNO before it 
was prepared, either by machinery or procedure, equitably to 
dispose of it. 

Press comments have indicated that one of the outstanding 
causes of confusion and delay, if not defeat in the settlement of 
disputes, has been the absence of procedure. For the settlement 
of disputes in a judicial manner, machinery and procedures are 
provided in the International Court of Justice. For the executive 
or arbitral settlement of disputes only some general provisions 
are set forth in the Charter. Shall these be implemented, step by 
step in the heat of existing controversy, by debate and argument, 
or shall disputes be subjected to a routine procedure established 
in advance of any dispute arising, so concentration can be held 
upon the merits of the dispute instead of upon procedural 
questions? 

While it may be true that no complete procedure can be estab- 
lished at this time, a framework can be studied and adapted to 
the requirements of settlements. What are these requirements? 

First, as every dispute carries a provocative to war, none 
should escape scrutiny. Second, as disputes grow with phenom- 
enal speed, each dispute should be taken in hand for inquiry 
and settlement, without waiting for the ominous signs of its 
capacity to make war. Third, as parties have the primary obliga- 
tion to settle their own dispute amicably, they should be pro- 
vided with facilities, services and procedures that make that 
undertaking easy and amicable instead of through hazardous 
bickering. Fourth, as the respective obligations of the Security 
Council and the parties are but ill defined in the Charter and the 
demarcation is obscure, where one’s power ends and the other 
begins, procedures for their integrated implementation should be 
provided. Fifth, as there is wide disagreement as to their precise 
application—negotiation, inquiry, mediation, conciliation, arbi- 
tration—their reduction to practice would lessen their obscurity 
and confusion. Sixth, as the Security Council appears to have 
administrative functions with respect to the settlement of dis- 


1 Arbitration in International Controversy, by Frances Kellor and 
Martin Domke, issued by the American Arbitration Association and the 
Commission to Study the Organization of Peace, November 1944. 
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putes which are quite apart from its executive settlements, an 
administrative organization is required. Seventh, as resort to 
compulsion should be used as sparingly as possible, and as the 
Security Council may have real difficulty in arriving at the terms 
of its application, the most scrupulous care and exact thought 
should be given to developing machinery, procedures and ser- 
vices which will strengthen goodwill, cooperation and confidence 
and thus avoid the necessity for the application of sanctions or 
other means of force. 

With these viewpoints in mind, and for the purpose of directing 
consideration to the immediate necessity for providing facilities, 
services and procedures in the settlement of disputes, before the 
burden thrown upon the Security Council or upon the parties 
becomes overwhelming, the following outline of rules of pro- 
cedure is suggested, as to 1) executive procedure; 2) arbitral 
procedure; 3) inquiry procedure; and 4) administrative facilities 
and services for these procedures. 


I. SUGGESTED RULES OF EXECUTIVE PROCEDURE BY 
THE SECURITY COUNCIL 


ARTICLE I. Notice of Dispute or Friction. Any state concerned in any dis- 
agreement, existing between two or more contracting states, which dis- 
agreement relates to the interpretation or application of this Charter or 
any matters referable to pacific settlements under its terms, may notify the 
Security Council of such disagreement. Such notice shall be addressed to 
the Security Council, shall contain the names of the parties, a statement of 
the difference or dispute and request that the Security Council take action 
in its settlement. Upon receipt of this request, the Security Council will 
immediately notify each party thereof and request from each party its 
statement of the dispute, together with such documents as it may wish to 
file. Such statement shall also set forth what efforts have been made to 
settle the matter through negotiation, medidtion, conciliation, inquiry or 
arbitration. 


ARTICLE II. Determination of Competence to Take Jurisdiction. Should 
the competence of the Security Council to take jurisdiction over the dispute 
be questioned by a member state, the Security Council shall determine this 
issue before proceeding with the dispute. 


ARTICLE III. Voluntary Settlements. Before taking any decision with 
respect to a dispute over which it has assumed jurisdiction, the Security 
Council shall inquire whether any of the procedures of negotiation, inquiry, 
mediation, conciliation or arbitration have been invoked by the parties or 
have been exhausted by them. In its discretion, the Security Council may 
specify a period of time, not exceeding thirty days from the filing of the 
complaint or from the date of the notice from the Security Council, within 
which the parties may initiate or continue any of these procedures. 
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ARTICLE IV. Investigations. Whenever any situation which may lead to 
international friction or give rise to a dispute that is likely to endanger the 
maintenance of international peace and security is before the Security 
Council, and the Security Council is of the opinion that consultation with 
the parties will expedite the settlement thereof, or promote a better under- 
standing, it may call the parties into consultation with the Security Council. 
If agreement is not reached within a period of thirty days from the time set 
for the consultation, the consultation shall be discontinued, unless the parties 
by mutual agreement extend the time. 

If, however, the Security Council is of the opinion that a difference or 
dispute or the removal of an avoidable obstacle will be facilitated by investi- 
gation, it may appoint a commission of not more than five of its members 
to inquire into the subject of the dispute and the attending circumstances. 
The Security Council, at the time of its appointment, shall define the powers 
and duties of the Commission and the scope of the inquiry and the method 
of making such inquiry. The Commission shall be bound by these instruc- 
tions. The Commission shall report to the Security Council within a period 
of thirty days after its appointment, unless for good cause shown, the 
time has been extended by the Security Council. If so requested by the 
Security Council, the Commission may include recommendations in its report. 


ARTICLE V. Hearings. When the Security Council is satisfied that the dif- 
ference or dispute cannot be settled by voluntary pacific processes, or 
through consultation or investigation, it shall forthwith arrange a hearing, 
at which all parties are entitled to be present. It shall notify the parties 
of the time and place of the hearing, allowing due time for the appearance of 
the parties. For the purpose of hearing the parties, taking testimony, 
hearing witnesses, receiving documentary and other proofs and receiving 
briefs and arguments and preparing a report or recommendations, the 
Security Council may appoint not less than three nor more than five of 
its members. 

By mutual agreement, parties may waive an oral hearing and present 
their proofs in documentary form to the Security Council. For the purpose 
of examining these proofs and filing a report thereon, the Security Council 
may appoint not less than three nor more than five members. In such event, 
each party shall have the opportunity to examine the proofs so filed and to 
file one answer thereto before the Security Council renders its decision. 

Should circumstances require provisional measures for the preservation 
of the rights of any party during the proceeding, the Security Council may 
direct that such measures, as it deems necessary, be taken for this purpose. 


ARTICLE VI. Decisions. The Security Council shall render its decision within 
a period of thirty days from the date of the closing of the hearings or 
from the date set for the filing of reports or final documents. Upon request 
of the parties, the period of time may be extended by the Security Council 
for good cause shown. The decision shall be made in writing and be signed 
by a majority of the Security Council in accordance with its voting 
regulations and shall be delivered simultaneously to the parties. In the 
discretion of the Security Council, it may fix a period of time for compliance 
with the decision and notify the parties thereof. 
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ARTICLE VII. Panels. The Security Council shall maintain a Panel of per- 
sons chosen from member states, in such number as it may require, and 
from this Panel the parties may select persons to assist them in their 
negotiation, mediation, conciliation or arbitration. From such Panel, the 
Security Council may appoint members of commissions of investigation, 
arbitrators, mediators, conciliators, or persons for the performance of other 
services having for their objective the pacific settlement of an existing 
dispute. 


ARTICLE VIII. Arbitration Commission. The Security Council shall estab- 
lish a Permanent Arbitration Commission of not less than three nor more 
than seven persons to perform the duties prescribed in the Rules of Arbitral 
Procedure and in the Rules for Inquiry. For the purpose of performing 
these duties, the Commission shall maintain a bureau of registry and in- 
formation and provide facilities and services and rules of procedure, avail- 
able to any parties entering into an arbitration. 


II. RULES OF ARBITRAL PROCEDURE 


ARTICLE I. Agreement to Arbitrate. When the parties mutually agree 
to submit their dispute to arbitration, they shall enter into a written agree- 
ment and provide for arbitration under these Rules. The agreement should 
contain a statement of the dispute, the names of the parties and specific 
provisions defining the scope of authority of the arbitrators, together with 
any other conditions the parties agree upon. The agreement shall also 
specify whether the parties intend to be bound by the decision or whether 
they are requesting an advisory opinion. The agreement should also state 
the locale where the arbitration is to be held. If the parties are proceeding 
under a general provision in an international agreement or contract, a 
supplemental agreement embodying the above information should be attached 
thereto. 


ARTICLE II. Initiation of the Arbitration. A proceeding is initiated when 
any party to the arbitration agreement files a copy thereof with the 
Arbitration Commission of the Security Council and requests that the Rules 
of Procedure be put into effect. 


ARTICLE III. Appointment of Arbitrators. Each party, upon notice from 
the Commission that a request for arbitration has been filed, shall within a 
period of 30 days thereafter appoint an arbitrator and shall notify the 
Commission of the name and address of such arbitrator. Unless for good 
cause shown, the Commission has extended the time, it may, upon the 
expiration of the time fixed, appoint an arbitrator for a defaulting party. 
Such appointment shall be made from the Panel maintained by the Security 
Council within a period of thirty days from the date of the default. The 
name of such appointee shall be transmitted to the party on whose behalf 
the appointment is made. 

At the time of appointing an arbitrator the appointing party, or in 
case of default the Commission, shall notify him that within a period of 
thirty days after the appointment of the last-named arbitrator, the arbi- 
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trators thus appointed shall agree upon and name an umpire, and shall 
advise the parties and the Commission of their choice. Should the arbi- 
trators fail to agree upon an umpire within the period of time specified, 
either or both arbitrators shall notify the parties and the Commission of 
their failure to agree upon an umpire. The Commission will then designate 
the umpire from the Panel within a period of thirty days from such notice 
and transmit his name to the parties. Such umpire shall not be of the 
nationality of any of the parties. 


ARTICLE IV. Hearings. Unless the parties have otherwise agreed, the 
Tribunal, thus constituted of two arbitrators and an umpire, shall arrange 
a time and place for the hearings and shall notify the parties thereof. The 
umpire shall act as Chairman of the Tribunal and may appoint a Clerk 
for the proceeding and make arrangements for the taking of a steno- 
graphic record of the hearing. In setting the time and place of a hearing, 
due consideration shall be given to the ability of the parties to be present and 
to prepare their case, in any event not less than ten days before the time 
set for the hearing unless the parties waive this period in favor of lesser 
time. Adjournments of any hearing may be taken, for good cause shown, 
by the Tribunal upon its own motion or at the request of a party. All 
decisions of the Tribunal shall be taken by unanimous or majority vote. 

Unless otherwise specified, the Tribunal will request each party to present 
its statement of the difference or dispute, present its witnesses and proofs 
and documents and exhibits. Each party will submit to questioning and 
examination of such proofs and witnesses, and shall produce such other 
evidence or witnesses as the Tribunal may request. The Tribunal will be 
the judge of the admissibility of evidence. All evidence shall be taken in 
the presence of all members of the Tribunal and of the parties, except 
such evidence as the Tribunal may require by affidavit or the filing of 
documents or which may be taken by commissions of inquiry. Any party 
may be represented by counsel at any hearing and the Tribunal may receive 
written briefs or other arguments and may specify the time within which 
they must be filed after the close of the hearing. Upon the request of a 
party, and for good cause shown, the Tribunal may reopen the hearings to 
receive new or additional evidence, provided the application allows sufficient 
time for the rendering of the decision within the time set in these Rules 
or by the parties. Hearings shall be public unless the parties mutually 
otherwise agree. 


ARTICLE V, Inquiry or Inspections. Whenever the Tribunal is of the opinion 
that a fair and expeditious settlement will be facilitated by appointing a 
commission of inquiry, it may, with the concurrence of the parties, appoint 
such a commission of not more than five persons. At the time of making the 
appointment, the Tribunal shall fix the powers and duties of the Commission 
and shall set the time for the making of its report. Such report shall be 
submitted to the Tribunal and each party shall have the right of examina- 
tion and the opportunity to file a reply thereto before the Tribunal renders 
its decision. No member of the commission of inquiry shall be of the same 
nationality as any of the parties, unless this requirement is specifically 
waived by all of the parties. 
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ARTICLE VI. Arbitration without Oral Hearings. The parties, by mutual 
agreement, may waive their right to an oral hearing and submit their 
proofs to the Tribunal in any manner they agree upon. In the absence of 
any such method, submission of proofs shall be by correspondence, all 
final proofs, documents and arguments to be submitted within thirty 
days after notice to the Tribunal of the waiver of oral hearings. 


ARTICLE VII. Procedural Adjustments by Security Council. The Security 
Council may recommend to the parties appropriate procedures or methods 
of adjustment at any time before the decision is made. But before doing 
so, the Security Council shall make such inquiries or request such infor- 
mation as will enable it to determine whether there is need for such recom- 
mendations. If in its opinion there is excessive delay, the Security Council 
through the Commission may take appropriate measures to lessen such delay. 


ARTICLE VIII. Withdrawals. At any time, after filing the request for 
arbitration and before the decision is rendered, the parties by mutual agree- 
ment may withdraw from the arbitration. If a voluntary settlement has 
been reached by the parties, the terms of settlement shall be filed with the 
Commission. Should the parties desire to give their settlement the status 
of a decision by the arbitrators, it shall be discretionary with the arbitrators 
to issue the terms of the settlement in the form of an award. Upon the 
withdrawal of the parties from an arbitration, the Commission shall 
declare the Tribunal dissolved. 


ARTICLE IX. Advisory Opinion. The advisory opinion, if such has been 
requested by the parties, shall be made in writing within a period of 
thirty days from the closing of the hearings (or if oral hearings have 
been waived, from the date of final delivery of the document to the arbi- 
trators). The advisory opinion shall be signed by all or a majority of the 
arbitrators and a certified copy shall be delivered to each party and to the 
Security Council. It shall set forth the reasons for the opinion. A certified 
copy thereof shall be furnished to the Security Council for its information. 


ARTICLE X. Decisions. Decisions shall be made by either unanimous or 
majority vote within a period of thirty days after the hearings are closed or, 
in the absence of oral hearings, within thirty days after the final documents 
have been submitted to the Tribunal. 

Decisions shall be made in writing and be signed by all or a majority of 
the members of the Tribunal. Each decision shall be accompanied by an 
opinion setting forth the reasons upon which such decision is based. A 
certified copy of each decision and accompanying opinion shall be delivered 
simultaneously to each party and a certified copy shall be delivered at the 
same time to the Arbitration Commission of the Security Council, which 
shall, if it so desires, furnish each member state with a copy thereof. 

Upon the delivery of the award to the parties, the Tribunal becomes 
functus officio and any compliance with such award becomes the responsi- 
bility of the Security Council, as provided in Articles 87 and 88 of the 
Charter of the United Nations. 
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ARTICLE XI. Costs. Unless the parties have otherwise agreed or unless 
otherwise determined by the Tribunal, the cost of the arbitration shall be 
borne by the parties in equal shares. The fees of the arbitrators, if any, 
shall be assessed against one or all of the parties as the arbitrators may 
decide in accordance with a schedule of fees fixed prior to the hearing. 


ARTICLE XII. Adoption, Interpretation or Modification of Rules. Unless 
the parties adopt other Rules prior to the institution of the proceeding, these 
Rules shall govern the arbitrators. They shall interpret and apply these 
Rules and in the event of disagreement, the Commission shall make the final 
decision. The arbitrators, with the consent of the parties, may adopt such 
Special Rules as they deem necessary to a fair, just and speedy determina- 
tion of the dispute. 


III. RULES FOR INQUIRY 


ARTICLE I. Agreement to Submit a Dispute to Inquiry. By special agree- 
ment of the parties in dispute, the matter shall be referred to a Com- 
mission of Inquiry. The agreement shall define the facts to be examined, 
the method by which the Commission is to be constituted, and the extent 
of the powers of the Commissioners. The agreement shall also specify 
where the Commission is to sit. In the absence of such designation, it 
shall sit at the headquarters of the United Nations. 


ARTICLE II. Constitution of Commission of Inquiry. The parties to the 
agreement may appoint the members of the Commission by any method upon 
which they agree. In the absence of such agreement or inability of the 
parties to constitute a Commission within a period of thirty days from 
the date of the reference, the Arbitration Commission shall, upon applica- 
tion of any party to the dispute, appoint a Commission of Inquiry for that 
particular dispute, consisting of not less than three nor more than seven 
persons, preferably from the Panel established by the Security Council. 


ARTICLE III. Meetings of the Commission of Inquiry. The meetings of the 
Commission shall be held at such time and place as it may determine. It 
shall determine what languages the Commission shall use and determine the 
date on which each party shall deposit its statement of facts and any sup- 
porting documents. Parties in dispute may appoint special agents to repre- 
sent them at the inquiry. Each party may, if it so desires, be represented by 
counsel. The Commission may appoint such clerical assistants as it deems 
necessary. 


ARTICLE IV. Procedure. The Commission may adopt special rules of pro- 
cedure as will best facilitate the obtaining of facts and information that 
will be useful in the settlement of the dispute. In the absence of the 
adoption of special rules, the following will prevail: 


1. Each investigation or examination of a locality shall be made in the 
presence of all parties, after due notice of the time and place, unless 
this right is specifically waived by a party. 
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2. Any information, data, documents or other pertinent information 
obtained in the course of the inquiry shall be made available to the 
parties at a hearing or as they may otherwise determine; and each 
party shall have a period of time set by the Commission in which to 
file a reply thereto. 

3. If witnesses or experts or representatives of the parties are unable 
to appear before the Commission, the parties shall arrange to have 
their evidence taken by qualified officials in their own country. 

4. The parties agree to supply the Commission of Inquiry with all 
facilities, means and service necessary to acquaint it with the matter 
referred to inquiry, and to supply the witnesses, documents and other 
information requested by the Commission. 

5. Each party shall have full opportunity to present its proofs and call 
witnesses, and submit documents and other papers and to file briefs 
or arguments or summations within a period of time fixed by the 
Commission of Inquiry. The examination of witnesses is conducted 
by the Chairman of the Commission but other members of the Com- 
mission may put such questions as they believe will facilitate the 
elucidation of pertinent facts or will contribute to an understanding of 
the circumstances surrounding the dispute. 

6. If stenographic minutes of the hearings are required, the Commission 
shall arrange for them to be taken and prorate the cost thereof 
among the parties. 


ARTICLE V. Report of the Commission of Inquiry. After the parties have 
presented all evidence and explanations and all witnesses have been heard, 
the proceeding shall be declared closed. All members of the Commission 
then meet together privately to consider their report. Such meeting shall 
be begun not later than fifteen days after the proceedings are declared 
closed. The report shall be made in writing within a period of thirty days 
following the close of the proceedings, unless the time is extended by agree- 
ment of the parties. The report shall be presented to the parties, at a 
meeting called for that purpose, unless the parties specifically waive the 
provision and consent to receive it through diplomatic channels or other- 
wise as they may agree. The report shall not have the force of a binding 
award, but shall be limited to the scope and powers prescribed by the parties 
under their agreement to submit the matter to a Commission of Inquiry. 
Recommendations may be included in the findings when the parties in their 
agreement have so specified. 


IV. ADMINISTRATIVE FACILITIES AND SERVICES 


In order sto expedite the voluntary settlement of disputes by the parties, 
the Security Council may establish an Arbitration Committee with power to 
maintain a bureau of information, to receive complaints, to aid parties in 
establishing tribunals or commissions of inquiry, or to use such regional arbi- 
tration facilities as may be available. The Committee may perform such 
administrative duties as the parties request, establish panels of arbitrators 
and prescribe standard qualifications or training therefor, and carry on 
such technical or general educational works as will advance goodwill and 
cooperation. 











A SCIENCE OF ARBITRATION 
A Speepy Way TO PEACE AND SECURITY 
FRANCES KELLOR * 


FUNDAMENTALLY, arbitration is the belief in persuasion as a way 
of composing differences that threaten peace and security. This 
threat occurs in all human relationships—families, business, 
social and economic. It occurs between individuals or combina- 
tions of individuals and between communities and between na- 
tions. Without controversy, said Mr. Churchill, democracies can- 
not achieve their healthening process. 

But this belief in persuasion must have ways of being put into 
practice. It must have its technique, as has religion or science, 
or art or music, or any other ameliorative or civilizing process. 
The quiet and tranquillity that lies in the persuasive process can- 
not be achieved in any high degree’ without organization, culture 
or ritual. 

It was William Penn who, in 1693, first tried to reduce the 
belief in persuasion to definite practices which men could see 
and follow. In his essay, “Towards the Present and Future Peace 
of Europe by the Establishment of a European Diet, Parliament 
or Estates,” he envisioned a first draft of the United Nations 
Charter. 

In that essay he placed great emphasis upon justice as a foun- 
dation for peace—a dream still to be realized in international 
relations where power is still the dominant factor, and where 
two world wars have been fought to make Penn’s vision a reality. 

The problem has always been: how to enable peoples or na- 
tions to use persuasion as effectively as or even more effectively 
than they use force; and how to make pacific processes more 
attractive than war. 

The last war has shown how scientifically the whole practice 
of war can be organized, ranging from the production of arms 
and training of men, and use of unseen elements of ie air, to 
the training of mind and spirit as war instrumentalities. 

On the other hand, the organization of processes of persuasion, 
although they are as old as those of war, has never been sys- 
tematically nor properly undertaken. Arbitration comes the 
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closest to it, for it has a concept and stated principles, a technique, 
a procedure, and a foundation of law. But even with these begin- 
nings, it is far from being a competent challenger of war or of- 
fering a basis for security against it. 

Taking the premise that controversy is an essential element 
in the growth of democracies, at what point does a dispute cease 
to be constructive and become destructive? The United Nations 
Charter draws the line at the point where a dispute endangers 
international peace and security or where any situation exists 
which may lead to international friction that, in turn, may lead 
to war. This line of demarcation may be difficult to determine; 
but, generally, it is reached when parties in dispute fail to com- 
pose their differences by their own efforts and the dispute begins 
to affect a wider area than their own interests with the virus of 
suspicion, discord and ill-will. 

History shows that it is too late to wait for such manifesta- 
tions and that such disputes should be regarded as indicative 
of maladjustments. For however you take them, disputes are 
invariably ugly, unfair and unjust; they are secretive and carry 
the desire for revenge; they cause innocent persons to suffer 
with the guilty ; they spread a fabric of lies, suspicion, intolerance 
and hatreds. And out of such emotions and attitudes of mind 
wars are fomented. 

Disputes may be inherited from generation to generation; they 
may become a slow-moving disease of the spirit which gradually 
obscures the light of justice, fair play and understanding and 
so makes men unfit to live or work together in that degree of 
concord we like to call civilization. In international relations, 
disputes undermine confidence of nations in each other, and even- 
tually imperil good understanding and mutual security. 

Most controversies that possess this quality of disturbance are 
economic; that is, they concern some thing, or right or service, 
or objective, or power of tangible, ascertainable value that be- 
comes an issue between claimants. This issue occurs in family 
life, school life, business life and in international relations. Often 
they intermingle and touch other aspects of living. 

It is these economic controversies which have caused most wars 
and will certainly cause future wars unless some certain way 
of disposing of them expeditiously and justly can be found. With 
these controversies in mind, let us examine the concept of arbi- 
tration as offering a basis for making persuasion effective over 
force. 
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Arbitration is, first, the voluntary submission by the parties 
in dispute to the process of persuasion. It is the renunciation of 
force, whether of law or of arms in the settlement of a difference. 
It requires the concurrence of all the parties, without coercion, to 
give priority to this ameliorative process. 

Arbitration is, second, the submission of differences between 
parties in dispute to judges of their own choice. They may choose 
the men or organizations to help them effect a settlement. They 
may clothe them with wide powers of discretion and authority, 
or with narrow ones. The arbitrator draws his power from the 
consent of the parties and is thus a part of a friendly proceeding. 

Arbitration is also an act of good faith. The men chosen as 
arbitrators are to be fair, impartial and just—and because of 
this the parties agree to accept their award as final; in other 
words, to accept the settlement without quibbling or appeal. 
Arbitration always effects a settlement because parties and 
arbitrators cooperate, whereas in litigation or other processes, 
there may be decisions in accordance with precedents or tech- 
nicalities that do not always effect settlements. 

It is significant of this act of cooperative good faith that in 
less than one per cent of all matters submitted to arbitration does 
this good faith fail to obtain compliance with an award. 

It is evident that for persons or nations to accept persuasion, 
there must exist between them a level of goodwill, confidence, 
cooperation and good faith which will enable them to accept this 
process and carry it out. The primary problem, therefore, is the 
systematic cultivation of relationships, attitudes of mind or 
habits of thinking which produce this basis for arbitration. It 
follows, therefore, that the use of persuasion must be made at- 
tractive to persons and to nations, and not too difficult for them 
to comprehend and to use, or the easier path of resort to force will 
prevail. 

Arbitration is particularly an instrumentality of democracy. 
One of its functions is to equalize power with right. While all 
men are equal before the law, the more powerful contestants, 
with the ablest advocates and greater resources, often win. In 
arbitration, the judges are experts in the subject, and legal 
argument or procedure does not sway their decision. Another 
of the advantages of arbitration is that it permits parties to tell 
their story in their own way, unhampered by rules of evidence. 
This puts the parties in direct relation to one another on a basis 
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of equality. Still another advantage is that arbitrations are held 
at the convenience of parties, when and where they will, by day or 
by night, and at places convenient to them, putting first the in- 
terests of the persons concerned. 

By what technique, then, does arbitration come into ascen- 
dency over force in a modern world? It comes into ascendency 
primarily through our contractual relations. So complicated is 
our modern civilization that people live and work almost entirely 
by contract. Marriage, birth, death, home life, business, social 
and economic relations, are all subject at some time to some form 
of contract. 

International relations are governed by contract. The United 
Nations Charter is a contract; treaties are contracts; the Bretton 
Woods agreement is a contract; UNRRA, established for the 
relief of war torn countries, is based upon and operates through 
contract. 

Foreign trade lives and thrives on contract, and because, out 
of contractual relations arise most international disputes of eco- 
nomic consequence, what is more natural than that contracts 
should become the vehicle for advancing persuasion as a way of 
living and working together? 

The technique for using contracts as a vehicle for peace and 
security is through obtaining the promise to arbitrate a dispute 
before its character is known or before the certainty that it will 
arise is disclosed. This technique is not concerned with whether 
a dispute will engender war, or endanger the peace and security 
of nations; it is concerned with the fact of dispute and its then 
unforeseen consequences which are inherent in every contract. 

This advance promise to arbitrate differences before it is 
known that there will be any, or what they will be, offers an 
extraordinary instrumentality for peace and security. Let us 
examine these promises a little in detail. 

This promise is a bona fide expression of the prevalence of 
goodwill and faith in each other at the time of making a contract. 
It is evidence of the belief that these will continue throughout the 
relationship. It is an expression of confidence that if differences 
do arise, parties in dispute will be able to manage the settlement 
by themselves. 

The existence of this promise throughout the relationship, 
creates and maintains a reserve or pool of goodwill and of con- 
fidence for future use. It carries the spirit of cooperation into 
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action when strain develops. It stems angry accusations and 
unfair tactics. The mere reminder that the promise exists is often 
sufficient to bring the parties into accord without any formal 
process of arbitration involving arbitrators and hearings. 

When a whole network of these promises is set up widely 
throughout a nation by the people living within it, there results 
a fabric of peace and security which is stable and effective, even 
though it remains largely invisible to the public view. 

When this fabric is set up between nations through their 
individual or collective agreements, treaties, conventions and 
other inter-governmental contracts, then this same stability and 
certainty of controlling disputes exist in international relations. 

It has been found, however, that such promises are self- 
executing to the largest degree where they are set up within a 
framework of mechanics that will enable the parties to put them 
expeditiously into effect. This means that there must be rules of 
procedure, tribunals, available arbitrators, and administrators 
to assist the parties. Here, again, the promise becomes important. 
If organization that maintains the framework of arbitration can 
assure persons or nations, generally, that such facilities are 
available to them when required, then two things may happen. 
This assurance acts as an encouragement to the making of arbi- 
tration promises; and the organization constitutes the vehicle 
through which goodwill, good faith and confidence are con- 
stantly stimulated and conserved. These promises raise the 
level of cooperation; and constitute a bulwark against the de- 
pletion of goodwill reserves before the sub-safety level is reached. 
Furthermore, panels or arbitrators and administrators that are 
part of the organization are active agents in maintaining a high 
level affording cooperation through the promise of this disin- 
terested and friendly service. 

One of the reasons for the failure of arbitration to do its part 
hitherto in preventing war, has been this absence of organization, 
a failure to provide staffs devoted to the maintenance of goodwill, 
and the absence of specific means of attracting men or nations to 
its potential value and uses. 

But something beyond promises and mechanics for making 
arbitration effective is needed; something not hitherto provided 
in international relations. This lacking element has been the 
constant culture of the spirit of arbitration and the organization 
of its practice. A beginning has been made by the Western 
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Hemisphere organizations. They are, for the first time in history, 
engaged in the systematic cultivation of the resources of arbi- 
tration. They are carrying on research, promoting education and 
making experiments. They are providing a unique literature on 
arbitration. They are planning and carrying through courses 
of instruction in public schools and colleges. They are beginning 
the training of teachers. But systematic culture and develop- 
ment, such as exist in the fields of music, art and other sciences, 
are still in their infancy. The Economic and Social Council of 
the United Nations Organization offers the opportunity to pursue 
on an international basis, the culture of arbitration and the build- 
ing of enduring friendships within that cultural area through 
study, inquiry, organization and education. 

But nations are very far from providing ways and means of 
settling the small disputes that will not seem worthy of the at- 
tention of an International Court of Justice or of the Security or 
Economic Council. This is particularly true of disputes and 
grievances among small nations which powerful nations will be 
more inclined to ignore than adjust. It would seem that there 
might be room for a new experiment in the creation of Tribunals 
of Friendly Relations which would give consideration to matters 
that seem unimportant in the beginning but which may so accu- 
mulate as eventually to offer a very real threat to peace. 

Friendship is thought to be so closely identified with peace 
and cooperation, that some treaties are called Treaties of Friend- 
ship and Commerce. So it is in all relationships—the building 
and maintenance of friendship is not only the first step, but often 
the last one. 

Nations are also very far from creating a science of arbitration 
that can in any measurable degree oppose the science of war. 
They are very far from devising ways that make persuasive 
processes as dramatically attractive as are those of war. They 
are very far from creating in persons or nations that confidence 
in themselves which the practice of arbitration requires. They 
are very far from providing a culture of arbitration that is 
tangible and comprehensive; or from creating a framework 
broad enough to encompass it. But the opportunity is here. It 
lies in the spirit that made the United Nations Charter possible 
and in the willing collaboration of capable and earnest men and 
women who are seeking vital ways to avoid future wars. 











THE INSTITUTE OF ARBITRATORS 
(INCORPORATED) OF ENGLAND 


SIR LYNDEN MACASSEY (KIN@’s CouNSEL), LL. D., D. Sc.* 


IT seems to me a happy augury that my first act as the newly 
elected President of the Institute of Arbitrators is to respond to 
an invitation to write a short sketch of its activities for the 
ARBITRATION JOURNAL (New Series).'! It is not merely symbolic 
of the close and friendly relationship which I hope will always 
exist between the Institute and the American Arbitration As- 
sociation; it demonstrates how vigilantly my esteemed friend, 
Miss Frances Kellor, has her eye upon what happens in the world 
of arbitration. 

The Institute was formed in 1915 as an unincorporated body. 
Later, in 1925, it was incorporated under a license of the British 
Board of Trade as a company with limited liability without the 
addition of the word “Limited” to its name. That is the usual 
mode of incorporating, under our Companies Act, associations 
for the promotion of “commerce, art, science, religion, charity, 
or any other useful object” which bind themselves to apply all 
their profits and income in promoting their charter objects, and 
to forego the payment of any dividends to their members, who are 
liable only to pay, apart from their annual subscriptions, a small 
sum, if need be, in the event of the winding-up of the Association. 

The Institute’s offices are at 35-37 Hastings House, 10 Norfolk 
Street, Strand, London, W. C. 2. Its Secretary is Mr. R. W. L. 
Clench, F. C. A. (7.e., Fellow of the Institute of Chartered Ac- 
countants). Its predominant object is to promote arbitration 
and further the settlement of disputes by that means. For that 
purpose it affords facilities for the selection of competent arbi- 
trators and for the education and training of arbitrators, co- 
operates with other arbitration bodies, and, without acting as a 
legal adviser, gives general advice in regard to arbitration mat- 
ters. With arbitrations concerning conditions of employment, 
rates of wages, and other labour questions, it does not concern 
itself. 


* President of the Institute, Member of the Middle Temple, London, and 
an Honorary Member of the American Bar Association. 

1 This little article is necessarily highly compressed, and should only be 
taken as indicating in broad outline the functions and procedure of the 
Institute. 
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Membership is open to any qualified person over the age of 
21, but the Institute aims at quality, not quantity. Members are 
of three classes: (1) Honorary Members—persons who can 
render important assistance in promoting the Institute’s objects ; 
(2) Fellows—persons over 30 years old accustomed to function 
as arbitrators, who have satisfied the Council of the Institute by 
examination or otherwise as to their competence so to act; (3) 
Associates—persons who have passed the examinations of the 
Institute or examination of some recognized professional or com- 
mercial body accepted as equivalent. The entrance fee for 
Fellows and Associates is £1. 1. 0.; the annual subscription for 
Fellows is £2. 2. 0., and for Associates, £1. 11. 6. In addition 
the Institute admits “subscribers’”—persons other than profes- 
sional arbitrators who are interested in arbitration and pay 
no entrance fee but an annual subscription of £1. 1. 0. 

The Institute is governed by a President, four Vice-Presi- 
dents, and a Council elected from among Honorary Members, 
Fellows and Associates. There are four principal Standing Com- 
mittees which deal with (a) finance, (b) general purposes, (c) 
education and examinations, and (d) arbitrations, apart from 
special ad hoc committees set up from time to time according 
to current needs. 

In normal times the Institute publishes a Journal at the end of 
March, June, October and December, which is informative and 
contains up-to-date assistance to arbitrators. It has published 
“A Handbook of Procedure and Evidence in Arbitrations” by 
W. T. Cresswell, one of His Majesty’s Counsel, a valuable guide 
to English law and practice concerning arbitration. 

The work of the Institute may be summarized as follows :— 


(1) Furthering the ideal and general adoption of arbitration. 

(2) Maintaining a panel, not published, of competent arbi- 
trators for ordinary and for highly specialized arbi- 
trations. 

(3) Educating and training arbitrators by the provision of 
lectures by recognized experts, the conduct of examina- 
tions for intending Fellows or Associates, and the holding 
of “practice arbitrations” in all types of arbitration, which 
are conducted in strict conformity with the Institute’s 
Arbitration Rules and the Arbitration Law of England. 

(4) Initiating arbitrations agreed to be governed by the 
Institute’s Arbitration Rules. 
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The Arbitration Committee of the Institute has formulated 
and published Arbitration Rules which, apart from special agree- 
ment, regulate all arbitrations initiated by the Institute. The 
first step for parties to take between whom differences have 
arisen which they desire to have submitted to arbitration under 
the Institute’s Rules is to sign a simple and concise form of 
“submission.” In this the matters to be referred to arbitration 
are stated, and whether they are to be referred to one or three 
arbitrators as named in the “submission” (either agreed on by 
the parties on their own motion or selected by them from names 
submitted by the Institute) or left to be appointed by the Insti- 
tute. The “submission” contains an agreement by the parties 
to be bound by the Arbitration Rules of the Institute, which are 
fully in accordance with the Arbitration Law of England. In 
cases where a written contract has already provided for sub- 
mission of any dispute under the contract to arbitration in con- 
formity with the Institute’s Rules, no further “submission” is 
required, as the Rules provide that such a “submission” is deemed 
to include all that is contained in the Institute’s form of submis- 
sion except so far as otherwise agreed between the parties. 

Under the Rules arbitrations are private and are held before 
one or three arbitrators. In the case of three arbitrators the 
award of the majority is binding. Once arbitrators are appointed 
the Institute exercises no further control. It is for the parties 
with their remedies at law to enforce the Rules. Members of 
the legal profession can appear before the arbitrators. The 
award must be made in writing within three months of the arbi- 
trator or arbitrators “entering on the reference” (a technical 
term in English Arbitration Law) or having been called upon to 
act by notice from either party. Arbitrators may, by writing, 
extend the time for making the award, a power reserved by 
English Arbitration Law to arbitrators, up to when it becomes 
a dereliction of duty. Parties to arbitrations and their wit- 
nesses must submit to be examined on oath or affirmation, and 
must produce all books, documents, etc., within their possession 
or power which the arbitrators may require. 

The award, when made, in “final and binding.” The English 
Arbitration Law, however, introduces certain qualifications into 
such a provision. The arbitrators have power, unless a contrary 
intention is expressed in the submission, “to state the award in 
whole or in part in the form of a special case for the opinion 
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of the High Court of Justice,” a procedure permissible under 
English Arbitration Law. In such a case the arbitrator often 
makes his award in an alternative form. 

The costs of the reference and award are in the discretion of 
the arbitrators, who are authorized to award by whom and in 
what manner the costs should be paid. 

The Rules provide for the continuous hearing of arbitrations 
and for the award when made being delivered to the custody 
of the Institute’s Registrar. Either party may “take up” the 
award (a technical English legal term) by paying to the Regis- 
trar the fees which are chargeable. If it turns out that, under 
the award, such fees are payable by the other party, the one 
paying them can recover them from the other party. 

Arbitrations conducted under the Institute’s Rules are in- 
variably conducted on a judicial basis by disinterested arbi- 
trators in accordance with the terms of the contract, the facts 
and circumstances of the case, and the Arbitration Law of 
England which does not recognize anything in the shape of 
“amiable composition” or decisions according to “equity” or, as 
sometimes termed, de aequo et bono. 

The fees? payable in respect of arbitrations under the Insti- 
tute’s Rules are as follows :— 

















Where Sum of Money Involved is: 
——_-——__—__— ——— Where Question 
£50 or under | £1000 or under La a 
and Hearing and Hearing In excess of loney 
takes less than | takes not more £1,000 
Y2 hour than 3 hours 
Institute Fee....... £t. 1. @& £3. 2. @ £4. 4. 0. £4. 4. 0. 
Each Arbitrator....}| £3. 3. 0. £6. 6..0.. | £13. 12. 6. £4. 4. 0. per 
hour with minimum 
of £5. 5.0 
For any hour or 
part of an hour 
after 3 hours..... eee £2. 2. 0. £4. 4. 0. 
Each Legal or other | 
Assessor (if any)..| £6. 6. 0. £6. 6. 0 £6. 6. 0. £6. 6. 0. 
For any hour or 
part of an hour 
after 3 hours.....| £2. 2. 0. a3: 2% & £2. 2. @. £2. 2. 0. 
| 














?The Institute Fee includes Forms and attendance at Arbitration of the Registrar of the Institute, 
but not Government Stamp Duties, i.e. 6d. on Form of Submission to Arbitration and 10s. on Award. 
Copies of documents if provided by Registrar are charged at the rate of 4d. per 72 words. 
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TRADE ARBITRATION COMMISSIONS AS AN AID 
TO FRIENDSHIP AND COMMERCE 


R. EMERSON SWART * 


IN the development of commercial arbitration in the Western 
Hemisphere, an essential part of the mechanism has been the 
establishment of joint arbitration arrangements. An illustra- 
tion of a multilateral arrangement is the Inter-American Com- 
mercial Arbitration Commission which unites twenty-one Re- 
publics in the use of arbitration. An illustration of a bilateral 
arrangement is the Canadian-American Commercial Arbitration 
Commission which disposes of any differences arising in the 
course of Canadian-American trade relations between their 
nationals. 

Whether these arrangements are multilateral or bilateral in 
character, their organization and operation are very much the 
same. As such arrangements are likely to expand, as between 
Americans and the nationals of other countries, a clear under- 
standing of how they are organized, set in motion, and operated 
will be of interest to foreign traders. 

The purpose of these arrangements is to provide for the direct 
and expeditious settlement or adjustment of differences or dis- 
putes that arise between Americans and the nationals of other 
countries that enter into active trade, as in the Inter-American 
arrangement; or that arise between Americans and the nationals 
of any one country. The broad objective of these arrangements 
is to promote friendly trade relations through removing dis- 
putes as causes of misunderstanding and unfriendliness. Whether 
or not disputes arise frequently, the function of such arrange- 
ments is to keep the trade routes and terminals clear of the 
obstacle of disputes. 

The initiative in making such arrangements is taken by Ameri- 
can business and professional men through the American Arbi- 
tration Association. This is a scientific, educational, non-partisan, 
non-profit-making corporation that maintains national facilities 


* President, American Arbitration Association. 
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for the settlement in the United States of any dispute or differ- 
ence to which Americans are parties. These facilities are also 
available to any parties that voluntarily elect to use them, even 
though no American party is involved in the dispute. 

The need for establishing such arrangements is brought to the 
attention of the Association by its members or by other foreign 
trade interests or organizations in one of several ways: A foreign 
trading corporation may insert an arbitration clause in a con- 
tract which calls for arbitration in the United States or in a 
foreign country. When a dispute arises under the contract, the 
assistance of the Association is then requested in arranging for 
the arbitration. Another way is for corporations that are enter- 
ing into trade contracts to ask the Association if there is any way 
under which an expeditious, fair, impartial and economical arbi- 
tration can be held in the country of the other party. When 
these requests seem to require action by the Association, it under- 
takes to find a cooperating organization in that country and to 
work out with it an arrangement that will satisfy the require- 
ments of both the American and foreign party. 

Before the war, these arrangements were not subject to Gov- 
ernmental examination or approval. It is, however, the policy 
of the Association to file copies of all such arrangements with 
the United States Department of State and to furnish it with 
published reports; and to report to the Pan American Union 
upon matters affecting inter-American commercial arbitration. 

Since the close of World War II, a different policy prevails. 
Before opening negotiations with an organization in any other 
country, the proposal is filed by the Association with the State 
Department and any suggestions as to procedure in setting up a 
joint arrangement are followed. This appears advisable, as 
Governments today are not only exercising closer supervision 
over the private trade and commercial activities of their na- 
tionals, but in some instances the organization cooperating with 
the Association may be a Government agency. 

If, however, the encouragement of Governments, such as was 
given in 1933 by the Seventh International Conference of Ameri- 
can States in authorizing the establishment of the Inter-Ameri- 
can Commercial Arbitration Commission, is obtainable, then 
the work of the Commission is simplified, for national and local 
organizations in each cooperating country more freely offer 
their services. 
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In considering the establishment of a joint arrangement, the 
Association prefers to negotiate with an established agency in 
a country, and leaves to the nationals of that country the selec- 
tion. If, however, there is no appropriate organization, as there 
may not be under postwar conditions, it is suggested that the 
establishment of a national arbitration association should be 
considered. It is not the policy of the Association to set up its 
own facilities in any foreign country, and if no suitable national 
agency exists or is created, the negotiations are likely to be 
stalled. 

When a cooperating organization is found, each organization 
appoints members of an Organization Committee which is au- 
thorized to prepare an agreement establishing a joint commis- 
sion, joint rules of procedure and a joint arbitration clause. 
Its duties also include working out the details of establishing a 
section in each country, that section to maintain administrative 
headquarters, and to provide hearing-rooms and clerical services 
for the administration of an arbitration proceeding under the 
joint rules. 

When these details are agreed upon and approved by the Com- 
mission, each section of the Commission then proceeds to set up 
its headquarters in its own country, to establish a panel of arbi- 


trators and to select a clerk who is responsible for receiving 


requests for arbitrations and for the administration of a pro- 
ceeding in each country. 

The Commission meets from time to time to discuss policies 
and practice, to plan and issue publications and to direct educa- 
tional work. It carries on a general program for the advance- 
ment of arbitration. It appoints an Arbitration Committee 
which has certain duties to perform under the Rules. It may 
appoint sub-committees such as for law, banking or special 
commodities for the advancement of better business relations 
and cooperation with a view to the avoidance of disputes. 

Since the work of a Commission commands confidence in pro- 
portion to the impartiality, integrity and competence of its 
arbitrators, one of the functions of the Commission is to set 
the qualifications of arbitrators in each country and to appoint 
them on permanent panels so their services will be readily 
available. 

When the mechanism is established, a Commission functions 
quite simply. Any complaint or claim is filed with the clerk in 
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the country of the complaining party. It is his duty to obtain 
the facts and call the attention of the other party to the com- 
plaint. If the other party is in another country, this inquiry 
and notice is made through the cooperating organization in that 
country. It is discretionary, through the facilities of the co- 
operating organizations and their good offices, to predispose the 
parties to a settlement by clearing up misunderstandings, causes 
of delays, and other situations. These services are rendered with- 
out charge to the parties. Experience indicates that this proce- 
dure is effective in the great majority of the claims or disputes. 

When, however, the parties desire to proceed immediately to 
arbitration, either party to the arbitration agreement files a 
demand for arbitration. The Rules are then put into effect by the 
clerk in the country where the arbitration is to be held. The 
Rules define each step to be taken. These include the filing of the 
claim, accompanied by an explicit statement of the remedy sought 
by the complaining party, the selection of arbitrators from the 
panel, the setting of the time and place of the hearing, making 
arrangements for the hearing, notice to arbitrators and the man- 
ner of presenting proofs. These Rules contain time limitations 
for appointment of arbitrators, taking of adjournments and 
for making of awards and other situations that might otherwise 
delay a settlement. They provide for administrative services 
and the delivery of the award. 

Should any difficulties or delays arise over the observance of 
an award, the Commission may enlist the good offices of trade 
and commercial organizations of which the defaulting party is 
a member in an effort to obtain his compliance. 

The mere establishment of a Commission and the setting up of 
machinery and procedure does not in itself bring claims and 
disputes to it for settlement. In great countries as, for example, 
China and the United States, the problem of channeling the 
settlement of disputes through the Commission’s facilities is 
one of wide education and cooperation. The natural centers 
of complaints are law offices, local trade and commercial organi- 
zations, consular offices, foreign trade departments of banks, 
credit organizations and trade publications printed in the lan- 
guage of parties to contracts. It is, therefore, necessary to bring 
the work of a Commission constantly before these organizations 
and to obtain their confidence and cooperation to the extent of 
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their referring matters to a Commission for examination, ad- 
justment or cooperation. 

Bringing these matters before a Commission also requires 
technical instruction as to how a Commission functions as to the 
use of rules and Tribunals, for without these parties are reluctant 
to entrust the settlement of their claims to arbitration. 

The establishment of facilities and obtaining the cooperation of 
such organizations will, however, make a Commission only 
relatively effective. It is a well-established fact that once a dis- 
pute has arisen and illwill and distrust have gained headway, the 
likelihood of its being referred to arbitration greatly diminishes. 
A very important part of the work of a Commission is, therefore, 
inducing foreign traders to use an arbitration clause in their 
contracts. These clauses commit the parties to the amicable 
settlement of a future dispute if and when it arises under their 
contract. This agreement, whether legally binding or not, has 
the effect of bringing the dispute, through its reference by any 
party, to the Commission. It thus has an opportunity early in the 
dispute to apply its persuasive powers of adjustment or to in- 
stitute an arbitration. In proportion as a Commission is suc- 
cessful in getting its clauses used in contracts, it is effective in 
the settlement of disputes. 

Consequently, through the agencies mentioned above, and 
through other services, a very considerable part of the educa- 
tional work of a Commission must be devoted to inducing parties 
and their counsel to provide for arbitration under the Com- 
mission’s Rules at the time the contract is made. 

As illustrations of the widespread cooperation which a Com- 
mission must obtain: Corporations are urged to examine the 
laws and trade practices in each country to ascertain in what 
ways arbitration will expedite trade and avoid conflicts and 
delays; to adopt clauses that seem best adapted to the condi- 
tions under which they carry on trade in each other’s countries; 
and to interest their counsel in referring claims to the Commis- 
sion. Banks may include notices and articles in their publica- 
tions; distribute rules and reports and pamphlets; recommend 
the use of arbitration clauses or refer claims to the Commission 
for inquiry or adjustment; or have their officers serve on com- 
mittees or participate in educational conferences. 

Chambers of commerce and foreign trade associations act 
as clearing houses for claims that come to their attention and also 




















Trade Arbitration Commissions 33 





cooperate in obtaining settlements or compliance with awards. 
They advocate the use of arbitration clauses among their mem- 
bers. More specifically, they nominate members for Panels, 
make their membership lists available for educational work, 
send out letters and circulars describing the work of the Com- 
mission, put arbitration on the programs of meetings and adopt 
resolutions of endorsement and they open their trade publica- 
tions to articles and editorials. 

Consular agents and other Government officials in each of 
the cooperating countries are important sources for the refer- 
ence of claims and differences and for cooperation in making 
adjustments. 

This network of possible cooperating agencies in a country 
does not function automatically upon its own initiative. Material 
must be constantly prepared to stimulate interest, conferences 
must be arranged, information supplied, or meetings attended. 
In fact, a well-organized, integrated and constant educational 
program is essential to the successful functioning of a Commis- 
sion, for it is through these agencies in each country that the 
process goes on of building goodwill, confidence and cooperation 
through world trade. The ideal situation is to have this coopera- 
tion so thoroughly organized that in itself it reduces claims and 
differences in proportion as the cooperation becomes effective. 

The financial maintenance of a Commission presents peculiar 
difficulties. The size of a claim is no index to the trouble it can 
make—a claim for a few dollars may be more disruptive of good- 
will and friendship than a claim involving millions of dollars. 
The objective of a Commission is always to have its services 
result in a voluntary settlement by the parties rather than in an 
award. As a source of income, small claims and their adjust- 
ment without charge, and the effort to avoid formal arbitrations, 
thus appears to be negligible. The fees from arbitrations are 
based upon the amount of the claim and the number of hearings. 
As the aim of a Commission is to have claims and disputes set- 
tled as expeditiously as possible, this source of income is not 
very dependable. 

On the other hand, the maintenance cost of a Commission is 
quite considerable. It requires at least one headquarters in each 
cooperating country, clerical services, sufficient supplies of rules 
of procedure and clauses and educational material. It requires 
stationery and office expenses and the maintenance of panels of 
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arbitrators. In the United States, members of panels of arbi- 
trators serve without compensation but may have reasonable 
expense accounts. Western Hemisphere commissions have 
adopted and adhere to this policy. But a contrary view obtains 
abroad, and to the expense of a Commission in foreign countries 
it may be necessary to add arbitrators’ fees. 

The cost of legal and scientific research is also a considerable 
item, for it often not only precedes the establishment of a Com- 
mission, but must be carried on as an integral part of its 
development. Before the Inter-American Commercial Arbitration 
Commission was established, it was preceded by a two year study 
of the arbitration law and practice in each Republic. This report 
is the basis of the action taken by the Seventh International 
Conference of American States in authorizing it. The Secretary 
of that Commission is now absent on a study of the facilities and 
conditions in American Republics, with a view to submitting a 
report to the Ninth International Conference of American States. 

In order that a Commission may operate without official con- 
trol in the settlement of controversies, the Commissions already 
established receive no public funds but are financed either 
through contributions or memberships of persons, corporations 
or organizations that benefit through their establishment and 
operation. 

Although the cost of the general work of the Commission is 
not great, the expenses of the national sections of a Commission, 
if it handles effectively all complaints and controversies and 
carries on educational work in its own country, is very con- 
siderable. The only existing criterion that may’ be applied to 
future Commissions is that of the Inter-American Commercial 
Arbitration Commission whose budget approximates $25,000 
annually, exclusive of the cost of the local work carried on by 
commercial and trade organizations and individuals in the dif- 
ferent localities of the Republics. It has hitherto not been possible 
to estimate the value of these services, nor those of the American 
Arbitration Association generally which places all of its facili- 
ties at the disposal of Commissions that maintain offices at its 
headquarters. 

In the establishment of the Chinese-American Trade Arbitra- 
tion Commission, an initial fund of $50,000 is being sought from 
private sources to cover the first two years of organization and 
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educational work and the handling of claims and disputes, after 
which time an annual operating budget can be intelligently fixed. 

As the work of these Commissions of Friendship and Com- 
merce expands, it may be possible to establish a Trade Arbitration 
Commissions Fund which will permit of their more complete 
integration, standardization and economic administration, and 
thus immeasurably advance world peace and security through 
world trade. 





NEWS AND NOTES 


State Department Acts on World Trade. Proposals for Expan- 
sion of World Trade and Employment have been presented by 
the United States Department of State in preparation for an 
International Trade Conference. Chapter VI (4), Section A of 
the proposed Charter of the International Trade Organization, 
provides that the Organization is “to consult with members re- 
garding disputes growing out of the provisions regarding General 
Commercial Policy, Restrictive Business Practices and Inter- 
governmental Commodity Agreements, and to provide a mecha- 
nism for the settlement of such disputes.” Sub-section 6 further 
provides that the Organization should make recommendations for 
international agreements on commercial arbitration. 

Meanwhile, the Economic and Social Council of the UNO has 
established an Eighteen Nations Preparatory Committee to ar- 
range for the Conference, adopting a United States Delegation’s 
resolution to that effect. A preliminary meeting of sixteen 
nations, prior to the International Conference, will be convened 
this summer to prepare projects for consideration, with a view to 
expanding production and trade. 


Restrictive Business Practices to Be Remedied. Fair Trade Prac- 
tices and the settlement of grievances will be one of the topics 
with which the forthcoming International Trade Conference will 
have to deal. The proposals of the United States Department of 
State referred to above, suggest that “a special agency be estab- 
lished within the International Trade Organization to receive 
complaints concerning restrictive practices of international com- 


1 Department of State Publication 2411, November 1945. 
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bines and cartels, to obtain and examine the facts which are 
relevant to such cases, and to advise the Organization as to the 
remedies that may be required.” 


Arbitration to Adjust German Reparation Problems. The Agree- 
ment on Reparation from Germany, which came into effect on 
January 14, 1946, between the eighteen Governments represented 
at the Paris Conference on Reparation, provider for an equitable 
distribution of the total assets available as reparation from 
Germany; establishes an Inter-Allied Reparation Agency, and 
provides for an equitable distribution of all monetary gold found 
in Germany, in proportion to the respective countries’ losses of 
gold through wrongful removal to Germany. The Agency’s seat 
will be in Brussels, Belgium, and it will operate through an 
Assembly consisting of two Delegates of each government, the 
French Delegate being the President of the Agency. 

When the Assembly fails, by a majority vote, to agree to a 
claim presented by a delegate, the question shall be referred to 
arbitration and such reference, within the time limit prescribed 
by the Assembly, shall suspend the effect of the decision on that 
item.* 

Arbitrators will be selected only from the delegates of the 
Governments and in case no agreement can be reached, the United 
States delegate shall either act as arbitrator or appoint as arbi- 
trator another delegate whose government is not claiming the 
item. In the event the U. S. Government is one of the claimants, 
the President of the Inter-Allied Reparation Agency shall appoint 
as arbitrator a delegate whose government is not a claimant. The 
arbitrator shall have authority to make the final allocation of 
the item among the claimant governments. The arbitrator, how- 
ever, may at his discretion refer the item to the Secretariat of 
the Agency for further study or have the item resubmitted to the 
Assembly. 

It should be noted that these arbitration provisions embody 
some modern arbitration principles, namely: a) a time limit 
for reference to arbitration will be set by the Assembly so that 
endless delays in initiating arbitration are avoided; b) the execu- 
tive decision of an international body, namely the Assembly of 
the Inter-Allied Reparation Agency, is suspended, pending arbi- 
tration; c) the arbitration is set up within the framework of the 


* Part II Article 7A; see Dept. of State Bull., Vol. 14, p. 918. 
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agency itself and is not referred to an outside body; d) the deci- 
sion of the single arbitrator is final and binding upon all parties. 


British-U. S. Agreement on Air Transport Disputes. The Bi- 
lateral Air Transport Agreement between Great Britain and the 
United States, of February 11, 1946,* resulting from the Ber- 
muda Civil Aviation Conference, provides in Art. 9 that “any 
dispute between the contracting parties relating to the interpre- 
tation or application of this agreement or its annex which can- 
not be settled through consultation shall be referred for advisory 
report to the Interim Council of the Provisional International 
Civil Aviation Organization or its successor.” The reference is 
to Art. III Sec. 6(8) of the Interim Agreement, whereby the 
Interim Council may render an advisory opinion when it is 
empowered to act “as an arbitral body on any differences arising 
among member states relating to international civil aviation 
matters.” } 


Disposal of Controversies by Consultation between Governments. 
A number of international agreements of recent date contain a 
provision that governments will enter into consultation .o dis- 
pose of controversies arising out of the application of such 
agreements. 

This is the case with the Sino-Soviet Agreement of August 14, 
1945, providing for the joint exploitation of the Chinese Eastern 
Railway and the South Manchuria Railway for thirty years 
under the name “Chinese Changchun Railway” by a Sino-Soviet 
Company. It contains a provision that all questions on which the 
Board of Directors, equally composed of representatives of both 
countries, cannot reach an agreement shall be submitted to the 
Governments “for consideration and settlement in an equitable 
and friendly spirit.” * 

A provision for consultation also appears in the Bermuda Tele- 
communication Conference Agreement between the United States 
and the countries of the British Commonwealth (United King- 
dom, Canada, Australia, New Zealand, South Africa, India, and 
Southern Rhodesia) of December 4, 1945. The Agreement deals 
with radio telegraph circuits, telegraph rates, and the standardi- 


* For text see Congressional Record, Feb. 18, 1946, A849. 
1 See International Arbitration Journal (1945) pp. 26 and 196. 

2 Department of State Bulletin, Vol. XIV, No. 345, p. 207, Art. IV (2). 
3 For text, see Department of State Bulletin, Vol. XIII, p. 971. 
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zation of modern telecommunication methods, and provides in 
Section 16 that “the parties to this agreement shall consult on all 
matters coming within its purview”; and further, in Sec. 16 (ii) 
that “the parties to this agreement shall, at the earliest stage, 
advise one another regarding all intended changes in rates on 
routes of interest to one another.” 

A similar feature appears in the agreement between the United 
States and Great Britain at the Bermuda Civil Aviation Confer- 
ence of February 11, 1946, where the draft of a Bilateral Air 
Transport Agreement provides in its annex (Bases Agreement) * 
Art. XII(b) that “the two Governments hereby agree that while 
the agreement continues in effect, they will consult together not 
less than once in every five calendar years with a view to review- 
ing the operation of the agreement and agreeing upon any modi- 
fications that may be desired.” 


“Fifth Freedom” Privileges of the Airways. Bilateral agreements 
which the United States concluded with a number of European 
countries, including Denmark, Sweden, Spain, Portugal, Iceland, 
Switzerland, and Norway, provide for “fifth freedom” traffic 
privileges, to take on passengers, mail and cargo destined for 
the territory of any contracting state, and to put down pas- 
sengers, mail and cargo coming from any such territory. 

Such recent agreement with Czechoslovakia, in effect since 
January 3, 1946, provides that when a party “considers it desir- 
able to modify the routes or conditions of traffic, it may request 
consultation between the competent authorities of both contract- 
ing parties, within a period of sixty days from the date of the 
request.” 


International Agencies Act by Unanimous Agreement. Repre- 
sentatives of eighteen nations agreed at the final meeting of the 
United Maritime Authority in London on February 11, 1946, to 
continue for eight months the international control of shipping, 
upon expiration of the 1944 agreement on March 2, 1946.* The 
International Committees to be formed in Washington and Lon- 
don will be empowered to allocate shipping, especially for relief 
shipments and bulk commodity movements. Thus, during the 
coming period of heavy demands upon shipping, requirements 


4 Text in Congressional Record of Feb. 18, 1946, A852. 
* See International Arbitration Journal (1945), p. 205. 
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will be coordinated and cooperative action continued. Sec. 9 of 
the Agreement provides that the representatives of most of the 
ship-owning countries will proceed “by agreement among the 
members. There will be no voting.” 

A similar feature prevails in the European Coal Organization, 
created by the United States and nine other nations for the pur- 
pose of making a cooperative effort to administer Europe’s in- 
sufficient coal supply. One of its principal tasks is the monthly 
allocation of the available coal and its distribution among mem- 
ber claimants. As the Organization is a forum to discuss methods 
by which coal shortages can be alleviated, any action taken by 
the Organization must be by mutual consent, and thus far 
unanimity has been reached on all matters. 


Mexico Continues Settlement of Foreign Oil Claims. An agree- 
ment was signed in Mexico City on February 7, 1946, by the 
Mexican, British, and Dutch Governments, providing for the 
appointment of experts to assess the value of expropriated British 
and Dutch petroleum industrial properties in order to determine 
the compensation to be paid by the Mexican Government. The 
agreement provides that “within a month of the experts’ report, 


which must be made by the end of one year from the date of 
the agreement, the two governments are to initiate diplomatic 
negotiations with the view of fixing the sum to be paid and 
methods and time limit for payment.” 

A similar agreement was arrived at by the United States and 
Mexico on September 28, 1943, and established the manner and 
conditions of payment of compensation to the U. S. Government 
for the benefit of American oil corporations who sustained ex- 
propriation losses in Mexico in March 1938. By the payments of 
yearly installments, the total amount of about twenty-nine mil- 
lion dollars will be liquidated in 1947. 


Governments Advance Arbitration of Nationals’ War Claims. 
As an aftermath to World Wars, there are disputes arising out 
of claims which friendly or neutral governments advance against 
the United States with regard to damages incurred during the 
war. According to an Associated Press dispatch of January 15, 
‘ 1946, Danish shipowners have refused an American offer of 
$23,000,000 as payment for damages for forty Danish vessels 
taken over by the United States during this war. The owners, 
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however, have indicated their willingness to submit the matter 
to arbitration or to American courts. 


Fixing of Compensation. The determination of just compensation 
for ships requisitioned by the War Shipping Administration 
during the wartime shortage of shipping was entrusted to an 
Advisory Board on Just Compensation,: consisting of three 
federal judges who established general standards of rates and 
values to govern the compensation. 

Such an Advisory Board has recently been reestablished ? to 
determine compensation due owners of foreign vessels which 
were requisitioned during the war by the United States. The 
Board consisted of Judges Joseph C. Hutchinson, of Houston, 
Texas; Irving Untermyer, of New York, and Charles E. Clark, 
of New Haven, Conn. The issue presented involved sixty-three 
foreign flag vessels requisitioned by this country during World 
War II, including the giant French Liner Normandie and vessels 
of Danish and Finnish registry. After hearing the interested 
parties and their representatives, the Board advised the War 
Shipping Administration as to the basis to be used in computing 
just compensation for these ships. It was pointed out that the 
suggested basis conforms with the Constitution of the United 
States “and with applicable standards of international law.” 

Another feature has been provided for in the domestic field 
abroad to determine just compensation in connection with the 
proposed nationalization of the British Coal Industry. The Coal 
Industry Nationalization Bill presented to the British Parlia- 
ment * provides that compensation for assets transferred to the 
National Coal Board will be the sum fixed by a tribunal agreed 
upon by the Minister of Fuel and Power and the Mining Asso- 
ciation of Great Britain. Under the terms of reference, the 
Tribunal which will regulate its own procedure shall consist of 
two judges of the Supreme Court to be appointed by the Lord 
Chancellor, one of whom shall be the Chairman, and of an ac- 
countant to be agreed upon by the parties or, in default of agree- 
ment, to be nominated by the President of the Institute of Char- 
tered Accountants for England and Wales. 


1 Created by Presidential Executive Order 9387, 8 F. R. 14105. 
2 Executive Orders 9611 and 9627, 10 F. R. 11687 and 12113. 
3 Cmd. 6716 (December 1945). 
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International Sugar Problems Offer Opportunity for Arbitration. 
Extension for one year of the 1937 International Agreement re- 
garding the Regulation of Production and Marketing of Sugar, 
(previously extended to August 31, 1945),? is now before the 
U. S. Senate for consideration, and offers the opportunity for 
implementing the arbitral provisions of the agreement, under 
modern principles such as those adopted by the International 
Civil Aviation Conference held in December 1944.? 

The Protocol signed in London on August 31, 1945,* by repre- 
sentatives of the United States and seventeen other countries, 
declares that a revision of the original agreement “‘is necessary 
and should be undertaken as soon as the time appears opportune.” 
Article 51(C) of the International Agreement provides that the 
contracting governments have the right to withdraw if adverse 
changes occur in the relations between supply and demand on 
the free market as may substantially diminish the market pos- 
sibilities of the suppliers of that free market. The affected 
government may state its case to the International Sugar Council. 
If the Council does not agree that the complaint of the govern- 
ment is well founded, the Government “shall have the right to 
submit the case to the judgment of three arbitrators, subjects of 
countries not parties to the Agreement. .... If either the 
Council or the arbitrators declare the case to be well-founded 
the Government concerned may give notice of withdrawal from 
the Agreement.” 

The disturbed world conditions which prevailed after the 
International Sugar Agreement became effective, and the scarcity 
of the commodity during the World War, have so far prevented 
the functioning of the Council. 


Anglo-American Petroleum Agreement Contains No Dispute- 
Clause. The Anglo-American Petroleum Agreement concluded in 
London on September 24, 1945, now before the U. S. Senate for 
consideration, does obviously not involve settlement of disputes 
by the proposed International Petroleum Commission. Never- 
theless, the future setting up of machinery within the framework 
of this new body should be contemplated. The manifold aspects 
of the production, distribution and trade of commodities will 


1 Treaty Series 990. 
2See International Arbitration Journal, (1945), p. 21. 
3 Congressional Record of January 28, 1946, p. 474. 
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require facilities to deal expeditiously with disputes. Such view- 
point prevails in the Proposals of the U. S. Department of State 
for an International Trade Organization referred to above. Chap- 
ter VI Sec. A(4) of the proposed Charter of such Organization 
provides as one of its functions “to consult with members re- 
garding disputes growing out of the provisions of Chapter V 
(Intergovernmental Commodity Agreements), and to provide a 
mechanism for the settlement of such disputes.” 


Extradition Becomes an Arbitrable Issue. When Rashid Ali el 
Gailani, the Iraq leader of the 1941 revolt, fled to France and 
later escaped to Saudi Arabia, he invoked ancient Arabic rights 
of refuge. King Ibn Saud thereupon declined to surrender 
Rashid to the Iraq Government when the latter demanded his 
extradition. Despite the fact that extradition of political refugees 
has always been considered a proper domain of sovereignty 
in which no interference was allowed, the Arabian leader agreed 
to accept arbitration by the Council of the Arab League. This 
Council is composed of the representatives of the member states 
of the League,—namely Egypt, Iraq, Lebanon, Saudi Arabia, 
Syria, Transjordan and Yemen. 

Article 5 of the Pact of the Arab League * makes “effective 
and obligatory” a decision by majority vote of the Council to 
which the parties have recourse, and bars the states between 
whom the difference has arisen from participation in delibera- 
tions and decisions of the Council in that particular matter. 


Function of “Investigation” Clarified. The United States Dele- 
gate, Edward R. Stettinius, Jr., during the discussion of the Indo- 
nesian situation before the United Nations Security Council, 
made a statement which, without going into the merits of the 
case, explains the basis and aims of investigation. Mr. Stettinius 
said: 

“The power of investigation under Article 34 is an extremely im- 
portant and useful instrument given by the Charter to the Security 
Council. It is one of the means whereby the Council can determine 
whether or not it should undertake to deal with a particular situation 
or dispute in the discharge of its responsibility for the maintenance 
of peace and security. 

“Certainly the United States would not wish to see any action taken 





* Am. Jnl. of Int’l Law, Vol. 39 Supp., p. 267 (1945). 








International 43 





here which would limit the use or diminish the value of this vitally 
important function of the Council. 

“Precisely because the right of investigation is so important, the 
United States Government feels that investigations should not be 
lightly undertaken. In determining whether or not a situation war- 
rants investigation the Security Council must have reason to believe 
from all the circumstances before it that continuance of the situation 
is likely to endanger international peace. 

“I would add that in ordering an investigation the Council should 
have a contructive purpose and should look forward and not backward. 
It should seek to promote a just settlement of a situation or dispute and 
to avoid the introduction of new complications. In the absence of such 
factors a decision to investigate would only bring into discredit this 
vital function of the Council. 

“In this connection, it may be appropriate to state here that the 
United States believes that, as a general rule, any fact-finding or in- 
vestigating commission ordered by the Council should be composed 
of impartial persons chosen for their competence, who would represent 
not individual countries but the Council itself.” 


Trustee Reports on Claims Against International Match Corpora- 
tion. The vast international match manufacturing business which, 
under the late Ivar Kreuger, of Sweden, extended over a large 
part of the world, was recently the subject of a final report of 
the Irving Trust Company as receiver and trustee in bankruptcy 


of the International Match Corporation (U. S. District Court 
N. Y., In Bankruptcy No. 53974). More than 24,000 claims 
were filed against the Estate, and early in 1933 an International 
Committee was established to formulate constructive measures 
for the benefit of all concerned. Its members were: Norman H. 
Davis (Chairman); George O. May, senior partner of Price, 
Waterhouse & Company, N. Y.; Jacob Wallenberg, Stock- 
holm’s Euskilda Bank, Stockholm; and Hugh Kiadersley, Lazard 
Brothers & Co., Ltd., London. This Committee, as stated in the 
Report at p. 115, “provided a forum in which matters in dispute 
with Swedish Match Company and A/B Krueger & Toll could 
be pressed for settlement and full advantage was taken of the 
opportunity so afforded.” 
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THE IMPORTANCE OF TRADE ARBITRATION 
FACILITIES TO CHINESE-AMERICAN 
COMMERCIAL RELATIONS 


JAMES S. CARSON * 
With a Commentary by 
THE HONORABLE LI MING} 


IN a world plagued by almost universal unrest, disputes and 
distrust, a significantly hopeful trend perhaps has not received 
the attention it merits. During the past two years business men 
in many countries have set up new machinery, or more completely 
utilized existing arbitration channels, for the settlement of 
trade disputes. The movement has proceeded quietly, but is be- 
coming world-wide in its scope. The fruits of these constructive 
efforts will increase with time and may later be recognized as 
having been a potent influence towards economic stabilization 
in an era of unprecedented disquiet. That businessmen of many 
tongues and widely separated areas have taken the lead in this is 
most encouraging. 

The latest plan, now well on the way to functional achievement, 
concerns the trade relationship between the businessmen of 
China and of the United States of America. China, that land 
of vast spaces and fabulous potentialities, after having been 
seared for two decades in the fires of a struggle for freedom 
and an economic new era, is on the threshold of a new age in 
transportation and industrialization. To achieve some of her 
dreams she looks to the United States for machinery, various 
types of equipment, and technical guidance. Of necessity the 


* Co-Chairman, Organization Committee, Chinese-American Trade Arbi- 
tration Commission; Vice Chairman, Inter-American Commercial Arbitra- 
tion Commission, and Member, Canadian-American Commercial Arbitration 
Commission; Vice Chairman, Commission on International Arbitration, 
International Chamber of Commerce, and Chairman, Arbitration Committee, 
U. S. Associates of the I. C. C.; Vice President, American Arbitration 
Association; Vice President, American & Foreign Power Company. 

+ Co-Chairman, Organization Committee, Chinese-American Trade Arbi 
tration Commission; President, Chekiang Industrial Bank, China. 
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business relations between the Eastern and Western republics 
will be quickened and greatly enlarged. 

Even a general and somewhat superficial estimate of China- 
United States postwar trade presents a very inviting picture to 
the businessmen of both countries. Assuming that China is an 
exhausted country because of nearly twenty years of internal 
strife and foreign wars, and that she is now at last firmly politi- 
cally united, with a people determined to carry out a program 
of modernization and industrialization, then we may expect her 
to export to us in the years ahead between $350,000,000 and 
$400,000,000 worth of agricultural products. These will help to 
pay for approximately $600,000,000 worth of tools, machinery, 
rolling stock and transport equipment. In the beginning soy 
beans will be one of her great exports to us, and the need for 
increasing that crop and other agricultural produce will result 
in the building of important water control systems and better 
transportation facilities. The elimination of Japan as an in- 
dustrial power in the Orient will open up our markets and those 
of the entire South Pacific to the Chinese new economic day. 

Visioning all of this, the Department of State asked the Ameri- 
can Arbitration Association about a year and a half ago to organ- 
ize a Liaison Committee of American businessmen to formulate 
a proposal for the creation of a bilateral arrangement for the 
arbitration of business and trade disputes between Chinese and 
American firms. This Committee was organized and comprises 
sixteen representatives of companies and organizations inter- 
ested in Chinese-American trade and investments. A proposal 
was prepared and submitted to the Chinese Government through 
our Department of State, resulting in the appointment by the 
Chinese Government of a delegation of leading Chinese bankers 
and businessmen. The undertaking has been approved by both 
Governments and by the American and Chinese committees. 

The Chinese Committee is composed of a notable list of for- 
ward looking men headed by Mr. Li Ming, President of the 
Chekiang Industrial Bank, a director in numerous important 
business corporations and well known in banking and business 
circles on both sides of the Pacific. Others participating are: 
Hon. Hsi Te-Mou, Managing Director, New York Agency of the 
Bank of China, New York City; Dr. Robert T. Huang, prominent 
international lawyer; T. S. Shih, Assistant Commercial Counselor 
of the Chinese Embassy, Washington, D. C.; S. D. Ren, Vice 
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President, Universal Trading Corporation; H. L. Hsieh, Presi- 
dent, Yung Tai Silk Company; Dr. K. C. Li, President, Wah 
Chang Trading Corporation; and Dr. T. C. Liu, Assistant Com- 
mercial Counselor of the Chinese Embassy, Washington, D. C. 

Early in December of last year these distinguished men from 
the Orient met with a group of Americans long in touch with 
business affairs in China. Merrill C. Gay, of the Department of 
State, was present and in an off-the-record address gave the 
movement the blessing of the Department. Besides members 
of the Chinese delegation, other speakers at the meeting, most of 
them “old China hands” who endorsed the project as a very 
necessary business adjunct, were Philo W. Parker, President of 
the Standard Vacuum Company; Judge Milton J. Helmick, of 
Shanghai; Eugene P. Thomas, President of the National Foreign 
Trade Council; James A. MacKay, of the National City Bank; 
Alfred E. Schumacher, of the Chase National Bank; Wm. P. 
Hunt, Chairman, William Hunt & Co., Federal Inc., U. S. A.; 
R. Emerson Swart, President, H. O. King, and Harrison H. 
Wheaton, of the American Arbitration Association. An organi- 
zation committee was appointed and funds have since been sub- 
scribed to carry on the work. Within the next few months the first 
steps will be taken toward the formation of a Chinese Council in 
Shanghai. 

The plan will be an adaptation of that under which the Cana- 
dian-American Commercial Arbitration Commission operates. 
This latter body was the second of its kind promoted by the 
American Arbitration Association. The first was the Inter- 
American Commercial Arbitration Commission, founded about a 
decade ago and since very active and successful in the settlement 
of disputes between the businessmen of the twenty-one countries 
constituting the Pan American Union. These two latter organiza- 
tions and the American Arbitration Association provide facili- 
ties for the entire Western Hemisphere. It is with the idea of 
extending to the Orient these beneficent business helps that the 
Chinese-American Trade Arbitration Commission has_ been 
organized. 

The American Arbitration Association was founded twenty 
years ago. Its success and achievements have been outstanding. 
It has made the inclusion of an arbitration clause in contracts 
in this country a recognized and generally accepted practice. It 
has induced thousands of our most prominent businessmen to 
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serve as arbitrators without pay and solely in the cause of 
economy, expedition, fair dealing, and harmony. Last year mem- 
bership in the National Panel of Arbitrators passed the 10,000th 
mark. 

Its spreading of the cause to the Orient is in line with its in- 
evitable global growth. Present plans contemplate the tightening 
of links with Paris, London, and other trans-Atlantic areas. 
Recently it helped to settle a $4,000,000 claim which arose out 
of a terminated war contract between the Netherlands Govern- 
ment and a United States armament manufacturer. The French 
Colonial Supply Mission is using the AAA clause in the agency’s 
purchase contracts here in the United States. Other foreign 
government users are British, Swedish, Australian and Russian 
purchasing missions. In the new set-up for China the great 
republic of the Orient is in good company. 





Commenting on the plan and its future usefulness, the Hon. 
Li Ming, head of the Chinese delegation, said: 


“In this era of tremendous scientific and economic develop- 


ments, honest differences of opinion can arise on the interpreta- 
tion and fulfillment of commercial contracts even among the 
most friendly and sincere parties. When parties to a controversy 
are separated by national boundaries and the greatest ocean in 
the world, it is especially desirable that an impartial and trusted 
mechanism be established to bring about an agreement with- 
out having to go through the complicated procedures of modern 
law. It is, therefore, a great pleasure to be able to report that 
the American Arbitration Association and a Chinese delegation 
are making successful efforts toward the establishment of a 
Chinese-American Commercial Arbitration Commission. This 
proposed commission, when established, will ensure the settle- 
ment of any future disputes between American and Chinese 
business organizations within a short time, at little cost, and with 
no hard feelings. 

“Indeed, it is an important common trait of the great Ameri- 
can and Chinese peoples that they can be brought to a meeting of 
the minds by voluntary process much more easily than by co- 
ercion. This belief is strongly supported by the historical de- 
velopment of arbitration in our countries. The success of the 

4 
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American Arbitration Association since its inception needs no 
testimony; the record speaks for itself. Under perhaps easier 
circumstances but with a longer record, the common people of 
China have been settling their commercial and other disputes by 
voluntary submission to arbitration in the thousands of villages 
as far back as the historian cares to go. 

“No one has doubted that the future commercial relations be- 
tween China and the United States will be ever-expanding, with- 
out precedent, and know no limit. The goodwill existing toward 
each other, the limitless possibilities of development in China, 
and the great technical and production achievements of America 
have made that prospect certain. But many have endeavored 
to find out the best method to give the promising Sino-American 
trade still further momentum. What better way is there than 
the assurance that future troubles, unavoidable under any cir- 
cumstances, can be settled quickly, amicably and justly? Give 
them a good mechanism, and the American businessmen, with 
their sound common sense, and the Chinese businessmen, with 
their philosophical background, will settle everything among 
themselves to the best advantage of all.” 


NEWS AND NOTES 


International Chamber Calls an Arbitration Conference in Paris. 
June 13, 1946, may be an historic day for international com- 
mercial arbitration, for it marks the first International Con- 
ference on Commercial Arbitration since the war. It has been 
called by the International Chamber of Commerce, which has 
invited the principal arbitration organizations of the Western 
Hemisphere, Great Britain, and the Soviet Union to discuss the 
present situation of commercial arbitration throughout the world, 
and the collaboration between the existing arbitration organiza- 
tions in order to cope with new tasks and problems, arbitration 
between Governments and private persons, and technical ques- 
tions relating to the execution of agreements and awards. 

A pamphlet published in November 1944, under the title 
“Arbitration in International Controversy,* suggested the call- 
ing of such an International Arbitration Conference to con- 
sider such current problems of international economic arbitration 


* Available from the American Arbitration Association. 
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as international agreements on arbitration, the reorganization 
of existing arbitration machinery, the establishment of national 
arbitration associations, and plans for instruction in inter- 
national arbitration. 


N. Y. Round Tables on Foreign Trade Arbitration. Questions of 
mutual interest concerning arbitration and foreign trade were 
recently discussed by a number of executive officers of foreign 
trade associations and commodity exchanges at a New York 
Round Table on Foreign Trade Arbitration, held under the 
auspices of the American Arbitration Association. The groups 
represented were the New York Board of Trade, Foreign Credit 
Interchange Bureau, China-American Council of Commerce 
and Industry, Pan American Associates, Machinery Metals Ex- 
port Club, Tanners’ Council of America, Overseas Credit Cor- 
poration, National Council of American Importers, American 
Spice Trade Association, and some leading publishers in the field 
of foreign trade. 

The Round Table followed the pattern established by the 
American Arbitration Association for discussion of questions of 
international commercial arbitration by groups of officials of 
federal government departments, representatives of business 
organizations and educational institutions. 


Foreign Traders Go All Out for Arbitration Education. The 
Final Declaration of the Thirty-Second National Foreign Trade 
Convention, held in New York in November 1945, recognized 
“the increasingly important place of education, not only in the 
promotion of international trade but also as a factor in inter- 
national peace.” The Convention further recommended that 
“colleges and universities, including those already having for- 
eign trade courses, intensify their efforts to meet this new 
challenge.” 

The Foreign Trade Education Committee, under the Chair- 
manship of James S. Carson, Vice-President of the American 
and Foreign Power Company, suggested recently “educational 
work in the field of international commercial arbitration in 
accordance with the aforementioned recommendation.” 


New York Board of Trade Approves Arbitration. At the recom- 
mendation of the International Trade Section, the Board of 
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Directors of the New York Board of Trade affirmed “its approval 
of the principles of commercial arbitration.” The Board further 
recommended to its members “the use of the arbitration clause 
of the Inter-American Commercial Arbitration Commission and 
the Canadian-American Commercial Arbitration Commission in 
contracts and agreements,” and also recommended “the reference 
to the Commission for amicable adjustment of any commercial 
transaction in the Western Hemisphere.” 


Financing of Export Shipments. The belief of bankers that arbi- 
tration has a place in foreign trade transactions was voiced 
recently by A. M. Strong, Vice-President of the American Na- 
tional Bank & Trust Company of Chicago, in the following state- 
ment: “When payment of an export draft is declined by the 
buyer, the recourse is through litigation or arbitration. Litigation 
in foreign courts is a costly procedure and occasionally it is more 
difficult and expensive to collect a judgment than to obtain the 
judgment. Costly and protracted law suits may be avoided by 
incorporating in the primary agreement between the buyer and 
the seller one of the standard arbitration clauses: The Standard 
Commercial Clause, the Inter-American Commercial Clause, or 
the Canadian-American Commercial Clause. The Standard Com- 
mercial Clause reads as follows: 


“Any controversy or claim arising out of, or relating to, this contract 
or the breach thereof, shall be settled by arbitration, in accordance 
with the Rules then obtaining, of the American Arbitration Association, 
and judgment upon the award rendered may be entered in any Court 
having jurisdiction thereof.” 


World Center for Los Angeles. The Los Angeles Chamber of 
Commerce announced in February its plan for an International 
Center—Los Angeles, which is proposed to accommodate all 
individuals, groups, and organizations concerned in expanding 
two-way trade, travel, and cultural relations between Southern 
California and the rest of the world. It would provide facilities 
and services for the benefit of local citizens and business firms 
interested in foreign trade and international affairs, and the re- 
ception and entertainment of foreign visitors. A project similar 
in purpose and scope is now operating successfully in New 
Orleans. Both cities are in excellent position to advance arbi- 
tration with their other projects, since California and Louisi- 
ana have modern arbitration laws. 
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EARLY AMERICAN ARBITRATION 
I. AN IMMIGRANT IN CONNECTICUT 


ARBITRATION appears to have journeyed from the old country to 
the new as a stowaway aboard the Mayflower. It arrived in New 
England carefully wrapped up in the English common law and 
bound up in English traditions. Like all adventurers, arbitra- 
tion’s early career in the new country was both hazardous and 
uncertain. It came here at a time when it was highly unpopular 
in England, for at that time both bench and bar were doing their 
best to strangle it with legal verbiage and decision because it was 
believed to threaten both their prestige and power. 

When some of the early pioneers trekked forth to Connecticut 
to develop new plantations, they took arbitration with them. Its 
history in Connecticut is thereafter one of emancipation from the 
judicial system and escape from strangulation by the common 
law into the freedom of the business world. Its early record in 
Connecticut shows the beginning of that emancipation. 

However in the early days of our colonial history, arbitration 
was not only the handmaiden of the court, but was subject to its 
parental authority. Notwithstanding the inherent characteristics 
which it brought with it, these were kept in rigorous subjection. 
Said the General Court of the Colony of Connecticut in 1644: 
“Whereas some question hath rysen concerning unnecessary 
tryalls by jury and found by experience that some such suits 
might be prevented if arbitrations were attended in a more pri- 
vate way, according to the nature of the differences, which is rec- 
ommended by the court to all the Towns of this government.” 

To what was known as the Particular Court were delegated 
the judicial powers of the Colony and, in accordance with its rec- 
ommendation, arbitrators were often appointed with the consent 
of the court to settle pending actions, and awards were enforced 
and were held to be conclusive as to the matters submitted. The 
courts of the New Haven Colony, which was a distinct political 
organization until its union with the Colony of Connecticut in 
1665, often used the services of experts in the absence of juries, 
and would advise the parties that “it were better if they could 
‘issue it? by some friends in a private way, especially where it was 
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a ‘darke case’ or the business hath many questions in it” which 
the court was unwilling to assume. As an added inducement, the 
fee paid in an action was returnable if the parties agreed to ac- 
cept the court’s proposal. There are early reports of cases settled 
by arbitration, dealing with such matters as trespass, of bargains 
concerning the purchase of boats, or collection of damages. 

Arbitral procedure was developed to considerable uniformity 
of practice. The reference was usually to either two or four per- 
sons, ordinarily friends of the parties or prominent citizens of 
the town. The referees or arbitrators were usually authorized to 
choose an umpire in case of their disagreement. The submission 
was the promise of both parties made in court to abide by the 
award or, as happened in at least one case, the parties bound 
themselves in a penal sum to abide by the award. The award of 
the arbitrators was conclusive and the court issued execution as 
on a judgment. 

The following reports of typical cases are taken from the New 
Haven Town Records, 1649-1662. They illustrate the general 
practice of referring these pending causes, and type of dispute 
most frequently referred. It can only be hoped that the arbitra- 
tion was of a higher quality than the spelling. 

(New Haven, December 2, 1651). “Mr. Goodanhouse declared 
that he hath suffered much loss in his cattell by William Wooden 
(his farmer’s) neglect, not providing hey sufficient for them; and 
this yeare he gott men to viewe the hey he hath provided and 
their is not enough by a great deale, but he sells the hey away, 
and starves the cattell. The Court desired to see the covenants, 
which being read it appeared William had no libertie to sell hey. 
Some difference also aboute the fence, who should sette it in re- 
paire. The Court considering the case would have many ques- 
tions in it; advised them to agree it by arbytration. They both 
declared themselves free and willing, and chose their arbytra- 
tors: William Wooden chose William Bradly, and Mr. Goodan- 
house chose Mr. Cooper; and gave them power in case they dif- 
fered to chuse an umpier; and they both promised before the 
Court to stand to their award.” 

(New Haven, October 5, 1652). “An action was entered into 
by William Judson against John Caffinch for damage in corne 
by Mr. Caffinch fence and hoggs also; and after much debate in 
Court, many differences and questions appearing, they were ad- 
vised to referre it to arbitration: to which they both agreed, 
and William Judson chose Mr. Linge and John Coopr, and Mr. 
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Caffinch chose Mr. Atwater and Jervice Boykin, to whom they 
referre all differences and questions concerning matters of dam- 
age betwixt them; and if these foure men cannot agree it, they 
have power to chuse an umpier; and what conclusion they make 
in theise matters referred to them; William Judson and Mr. Caf- 
finch promise to stand to.” 

(New Haven, October 3, 1654). “John Tompson, plaintiffe, 
declared in an Action of Slander against Robert Seely that there 
being a Bargaine betwixt them two about a boate, Robert Seely 
hath reported that he carried it dishonestly and in an unjust way, 
and likewise that he is upon so many severall turnes that he can- 
not tell where to have him. This action being entered, sundrie 
debates were aboute and some witnesses produced, yet some 
wanting which were necessary to cleere the case, and therefore 
by advice of the Court both parties agreed to referr it to arby- 
tration, and John Tompson chose Thomas Munson, and Robert 
Seely chose Jeremiah How, and they two are to chuse an umpier, 
if they cannot end it themselves, in which arbytration all mat- 
ters yet remaining for difference betwixte them aboute this bar- 
gaine included; and both parties ingaged before the Court to 
stand to the award agreed upon by the said arbitrators.” 

Arbitration during this period was not only a remedy for the 
settlement of disputes between private individuals. It was also 
practiced in disputes between town and town and Colony and 
Colony. In 1663, Connecticut and Rhode Island arbitrated a 
boundary dispute, naming five arbitrators, any three of whom 
were empowered to make the decision. In 1667, the General 
Court of Connecticut appointed three men “to view and consider 
ye difference between New Haven and Milford respecting their 
bounds, and to present their opinion to the General Assembly 
in May Next.” 

Colonial history during the eighteenth century and the history 
of the new government which followed the Revolution reveals 
less data on arbitration. However, this should not be construed 
to indicate that arbitration was less used. With the growth of 
commerce it is probable that there was even greater use of the 
remedy. In the early law reports of Kirby, Root, and Day, ar- 
bitration cases are very frequent, and in an Historical Address 
by Simeon E. Baldwin in 1894, commemorating the one hun- 
dredth anniversary of the founding of the New Haven Chamber 
of Commerce, he describes arbitration as among the first ac- 
tivities of the Chamber. He reports: 
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“In 1794, a standing committee of arbitration consisting of 
seven of the members headed by Joseph Drake was appointed 
to settle all commercial disputes which might be brought before 
them. The parties to the matter in difference were to choose 
three out of the committee to arbitrate between them, and the 
hearing was to be conducted without any attorneys and the de- 
cision rendered ‘without fee or reward.’ ” 

Several significant items of interest are indicated by this ac- 
tion. For the first time there appeared a complete emancipation 
from judicial control, for the tribunal was closed to lawyers, 
who it was thought might carry into the proceeding the tactics 
or methods of litigation; arbitrators were selected from a panel; 
and the service of arbitrators was regarded as a public duty or 
benefaction for which no compensation should be paid. It is 
significant, also, that the voluntary nature of arbitration was 
clearly recognized and established and not then or at any future 
time has the right of the court arbitrarily to refer a matter to 
arbitration prevailed. Many of these features arbitration still 
preserves. No longer, however, except in rare instances in trade 
association practice, are lawyers barred from arbitration tri- 
bunals, most of which now welcome them to the practice of 
arbitration. 

The development of arbitration in Connecticut was accelerated 
by the passage by the Colonial General Court, in 1753, of the 
first Connecticut statute on Arbitration. Its preamble stated 
that it was “for the more easy and effectually finishing of con- 
troversies, by arbitration,’ for “merchants and others desiring 
to end any controversy (for which they have no other Remedy 
but a persondl Action, or Suit in Equity).” Periodic revisions of 
the statute did not change its essential characteristics. 

Arbitration’s longest stride forward, however, was taken when 
Connecticut enacted a modern arbitration law in 1929, embody- 
ing most of the features of the New York Arbitration Law of 
1920, for all obstacles to the use of arbitration provisions in con- 
tracts were removed, and they were given validity and enforce- 
ability. 

Thus it will be seen that at no period of Connecticut history 
can we turn without observing the practice of arbitration in the 
settlement of disputes. The present-day businessmen and trade 
groups who arbitrate under the model arbitration statute of 1929 
are continuing an old and familiar practice. 











QUESTIONABLE CONTRACTS 
GEORGE B. BOOCHEVER * 


IN attempting to get to the source of the enormous amount of 
contract litigation, from the point of view of Preventive Law, 
the counterpart in the legal field of Preventive Medicine in the 
medical field, the writer has been struck with the numerous in- 
stances in which contracts are drawn with the deliberate intent 
of imposing on the weaker party terms which are designed to 
protect the interests of the stronger, without any regard to 
right or justice and even in disregard of common-law rules and 
statutory provisions. 

Prof. Williston’s monumental work on Law of Contracts de- 
votes almost half a volume to the consideration of illegal and 
unenforceable contracts. The footnotes reveal the great extent 
to which lengthy printed forms of contract, usually in fine print, 
are used to evade proper responsibility, inevitably leading to 
litigation. 

The writer has before him a printed lease called “Standard 
Form of Apartment Lease,” in general use in the City of New 
York. The terms of the lease are set forth in 28 paragraphs of 
fine print. Except for the covenant that upon paying the rent and 
performing all the covenants and conditions of the lease, on the 
tenant’s part to be performed, the tenant “shall and may peace- 
ably and quietly have, hold and enjoy the premises hereby de- 
mised, for the term aforesaid, subject, however, to the terms of 
the lease and of the ground leases, underlying leases and mort- 
gages hereinbefore mentioned,” there is not one provision for 
the tenant’s benefit. They are all for the benefit of the landlord, 
by and for whom the lease was drawn. 

Not one tenant in a thousand reads the lease before signing, 
for the simple reason that he has no choice—he either signs the 
lease as printed or he does not get the apartment. 

A bill of lading, which is the contract pursuant to the terms 
of which the household belongings of a client were transported 
from New York to Florida, is the shield which protects the motor 
carrier, in this instance, from almost every possible responsi- 
bility. In addition, there are provisions requiring formal proof 
of claim to be served with certain time limits, so that the unwary 


* Member of the New York Bar. 





56 The Arbitration Journal 





shipper is more than likely to be tripped up, somewhere along the 
line, in attempting to obtain redress for a loss. 

A passenger’s ticket on an airline, in fine print, converts the 
passenger into a charterer for passenger space on a plane. The 
obvious purpose is to change the liability of a common carrier to 
that of a charterer’s contract. 

After wading through the fine print to find the provisions 
dealing with liability of the carriers, one finds that the passenger 
has agreed to subject himself “to the rules relating to liability 
established by the Convention of Warsaw of October 12, 1929, 
in the event that this Charter comes within the definition of 
International Transportation contained in Article 1, Paragraph 
2, of said Convention.” 

In speaking to a group of airline traffic men the writer chal- 
lenged anyone present to state what the Warsaw Convention was 
and not a single person knew the answer. In order to find the 
answer, it was necessary to examine the lengthy provisions of 
the Warsaw Convention “for the Unification of Certain Air 
Rules Relating to International Transportation.” From this 
examination, it appeared that the liability for each passenger 
was limited to 125,000 francs, and for checked baggage and all 
goods to 250 francs per kilogram, unless the consignor makes a 
special declaration and has paid a supplementary sum if the 
case so requires. From the point of view of a passenger who 
may either have a claim for the loss of property or injury on 
such a flight, obviously, a situation is presented which can only 
lead to litigation. Certainly, the contract does not make the situa- 
tion so clear that “Anyone who runs may read.” 

Despite this provision it is more than likely that liability 
would be enforced by the courts. Thus, the U. S. Supreme Court 
decided, in the case of Curtiss-Wright Flying Service Ine. v. 
Gloese (66 Fed. (2) 710, certiorari denied, 290 U. S. 696), that 
a passenger who was killed on landing, even though he was the 
sole passenger, could hold the carrier, not as the charterer but as 
a common carrier. In that case the ticket stated that liability 
was limited to $10,000. The Court, however, found that there 
was negligence, and held that the carrier could not compel pas- 
sengers to release it from liability for negligence, in accordance 
with the general rules as to common carriers. 

The following statement from Williston on Contracts dealing 
with “Bargains of exemption from future liability where there 
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is a recognized relationship between the parties,” gives an inkling 
of the varied types of contract held to be unenforceable despite 
the existence of exculpatory provisions: 


“There are three bases for deciding that a bargain, otherwise valid, 
which exempts one from future liability to another that would arise 
except for the bargain is invalid because the parties are in a certain 
relationship to each other. First, some relationships are such that once 
entered upon they involve a status requiring of one party greater 
responsibility than that required of the ordinary person, and, therefore, 
a provision according liability is peculiarly obnoxious. Second, in many 
relationships there is a situation where one person is dealing con- 
temporaneously with several others, so that a bargain limiting his 
liability to one of them is considered to have a tendency to lead to 
conduct injurious to others. Third, a relation often represents a situa- 
tion in which the parties have not equal bargaining power; and one of 
them must either accept what is offered or be deprived of the advan- 
tages of the relation. These reasons are not necessarily exclusive of one 
another. 

“Though the relationship of landlord and tenant is such that its 
incidents have been regulated by statute to some extent, it is clear 
that apart from statute a landlord may at common law exempt himself 
from liability for negligence. But courts are disposed to interpret 
strictly clauses in leases providing immunity from negligence so that 
they shall not be effective to discharge liability for the consequences 
of negligence in making or failing to make repairs. .... 

“In general, however, wherever there is a relationship involving 
public service, a bargain exempting the public utility from its duties 
as such is valid. Particular applications and limitations of this principle 
have been noted previously with respect to railways, air transportation, 
and telegraph companies. The principle has also been applied to 
municipalities while performing duties of public service, telephone 
companies, public docks, irrigation districts, and even companies manu- 
facturing elevators. A similar principle is applied to statutory valued 
fire insurance policies. Although there is nothing in the ordinary per- 
sonal relationship of bailor and bailee for hire which puts the parties 
on such an unequal footing that they cannot by contract limit the 
amount of the bailee’s liability for loss or damage respecting the bail- 
ment, bailees rendering duties of public service, such as warehousemen, 
garage-keepers, parking-space proprietors, and airports, may not by 
contract relieve themselves of their common-law duty of due care. Simi- 
larly, an innkeeper may not by contract exempt himself from liability 
for negligence in keeping the goods of his guest, though he may limit 
his absolute liability. .... 

“The relationship of employer and employee is such that a provision 
in a contract of employment which exempts the former from liability 
for negligent injury to the latter is invalid.” 


Various devices, such as setting up by a corporation of a “relief 
association” to the upkeep of which both employer and employee 








58 The Arbitration Journal 





contribute in order to avoid liability, have been held invalid 
where a statute defines the employee’s liability and also provides 
that no contracts avoiding the effect of the statute shall be valid. 

Conditions such as are indicated above could be avoided if 
contracts would be drawn with due regard to the rights of both 
sides, in simple and direct language, without resorting to all the 
wiles and stratagems now in general use to avoid responsibility. 
The old rule of caveat emptor has been discarded by reputable 
firms. The general practice now is to think in terms of pleasing 
and satisfying the customer. Has not the time come to apply 
Preventive Law measures to the preparation of forms of contract 
so that they will be fair and equitable to both sides and designed 
to avoid disputes rather than precipitate them? When honest 
disputes do arise, would not an arbitration clause in the contract 
prevent much of the existing expensive, nerve-wracking, and 
time-consuming litigation? 





NEWS AND NOTES 


Good News for American Traders with China. Businessmen 
of the United States carrying forward plans for the resumption 
of trade with China have been heartened by the announcement 
of plans to establish joint trade arbitration machinery to adjust 
disputes in the future between Chinese and American business- 
men and commercial organizations. The announcement was made 
on December 6, 1945, by James S. Carson, a Vice President of 
the American Arbitration Association, and the Honorable Li 
Ming, a prominent Chinese banker, well known in American 
business and banking circles and Chairman of a delegation ap- 
pointed for this purpose by the Government of the Republic of 
China. A special committee will work out the details of the 


organization and procedure. (For a fuller description of the 
plan, see p. 44.) 


Uniform Voyage Charter of WSA Retains Arbitration. Contracts 
for carriage on vessels owned or chartered by the War Shipping 
Administration usually contain provisions for arbitration of 
controversies. The recent Uniform Voyage Charter issued Jan- 
uary 29, 1946,* for the private carriage of dry bulk cargoes 


*T) F. 3. 3992. 
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(such as sulphur, fertilizer, potash) on a coastwise charter party, 
contains the following clause 34: 

“Should any dispute arise between Owner and the Charterer, the 
matter in dispute shall be referred to three persons at New York 
unless otherwise agreed, one to be appointed by each of the parties 
hereto, and the third by the two so chosen; their decision or that of any 
two of them shall be final, and for the purpose of enforcing any award, 
this agreement may be made a rule of the Court. The Arbitrators 
shall be commercial men. The foregoing provision shall not apply on 
vessels operated by or for the account of the War Shipping Adminis- 
tration or on any vessel where the cargo is the property of the United 
States.” 


Arbitration—Usefulness in Disposing of Controversies—Deci- 
sions and Precedents.* There has been and is a great deal of 
doubt and disagreement among lawyers as to the place and use- 
fulness of resort to arbitration in lieu of litigation in court. 
Nevertheless, the average lawyer in general practice finds many 
occasions when he has to draft contracts providing for the arbi- 
tration of disputes or to advise as to, if not take part in, an arbi- 
tration proceeding. Particularly is there an increasing tendency 
to provide for arbitration where the specialized nature of the 
subject-matter calls for expertness on the part of the arbitrator 
or where, as in employer-employee relations, the labor organiza- 
tion is usually unwilling to agree to any machinery whatever 
for the settlement of disputes unless the mode of appointing the 
supposedly impartial arbitrator assures that his “attitude” will 
be sympathetic towards labor’s demands. In any event, the prece- 
dents and the practice in arbitration have become a part of the 
lawyer’s paraphernalia even though law in the long-accepted 
sense is not largely a component of it. The magazine known as 
Arbitration, published by the American Arbitration Associa- 
tion, specializes in summaries of the new arbitration laws and 
the decisions of courts and of arbitration boards, as well as in 
standard clauses and other material which is useful for contract 
draftsmen. 


A Tribunal That Covers the Globe. Sesame seed from China, 
mace from the Indies, marjoram from Chile, thyme from Spain— 


* Reprinted from American Bar Association Journal, December, 1945, 
Vol. 31. 


+ Now combined with this JOURNAL, beginning with this issue. 
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these are only a few of the products with fascinating names and 
from far-away places that come to the Tribunal of the Ameri- 
can Spice Trade Association for arbitration. The Association, 
an international organization of spice importers, brokers, and 
grinders in the United States and shippers of spices in foreign 
countries, was founded in 1907 “to maintain just and equitable 
principles and establish uniformity of commercial usage... . 
and to adjust controversy and misunderstanding between its 
members.” The following year it adopted arbitration and set up 
facilities for the adjustment of disputes under well-devised rules 
that have made the Association’s arbitration machinery a model 
for similar groups. 

The most recent edition of the Spice Manual and Directory 
(1945) contains a description of how arbitrations are conducted 
in the trade. 


Half-Century of Controlling Disputes. When the National Cot- 
tonseed Products Association was organized in 1897 (it was then 
called the Interstate Cottonseed Crushers Association), it created 
a system of arbitration for the use of the trade. The need for 
such arbitration machinery was indicated by the fact that for a 
while thereafter the Association had as many as 125 arbitra- 
tions annually. Arbitration committees were established in eleven 
cities in the United States, and members who refused to arbi- 
trate with another member, or to perform a final award, were 
subject to expulsion from the Association. 

In.the intervening half-century, however, the Trading Rules 
of the Association have been so perfected and the principles of 
arbitration have been so firmly implanted in the trade between 
members that the Association has gone through several recent 
years with no arbitrations whatever. In reporting on the ac- 
tivities of the Association, 8S. M. Harmon, Secretary-Treasurer, 
states that this situation has been brought about by providing 
for all contingencies in the Trading Rules and by establishing 
fair and equitable methods by buyers and sellers sitting across 
the table and arriving at just procedure. By incorporating these 
factors in the Rules of the Association, the point has been reached 
where differences of opinion in transactions between members 
can be adjusted by correspondence, using the Trading Rules as a 
measure of adjustment. 
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Three Cities Prepare for Arbitration in Inter-American Trade. 
Buffalo, Dallas and New Orleans businessmen have got off to a 
fine start in their aim to have arbitration keep abreast of the 
anticipated increase in trade between the United States and 
Latin American countries. Organization meetings have been held 
in each of these cities and local committees have been set up to act 
in an advisory capacity to newly established branches of the 
Inter-American Commercial Arbitration Commission. 

Chairmen of the three committees are the following: Buffalo— 
Eugene Schwartz, Vice President of the George L. Squier Manu- 
facturing Company; Dallas—J. M. Hadra, Vice President of the 
National Republic Bank of Dallas; New Orleans—A. Miles Pratt, 
Collector of Customs of the Port of New Orleans. 


Arbitration Grows with Dallas. Arbitration is not being over- 
looked in Dallas’ plans for a brave new postwar city. The Dallas 
Chamber of Commerce recently announced appointment of the 
following members of its Arbitration Committee for 1946: C. F. 
O’Donnell, Chairman; Nathan Adams, John W. Carpenter, Paul 
Carrington, Dr. Umphrey Lee, and C. C. Williams, Secretary. 


New York State Business Now Has Combined Voice. The Cham- 
ber of Commerce of the State of New York, which administers 
the oldest arbitration tribunal in the United States, organized 
in 1768, has joined with forty other New York State chambers 
of commerce to form the Empire State Association of Commerce. 
The purpose of the new organization will be to provide an organ 
through which the opinions of business generally can be ex- 
pressed to the Governor, the Legislature or otherwise. 
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COMMERCIAL ARBITRATION IN ARGENTINA 
DR. DIVICO A. FURNKORN * 


THE fundamental problem of arbitration consists of two aspects: 
first, to make it known to all so that they may have confidence in 
it, and second, to secure for it legal and contractual means that 
will make it effective, economical and final. 

Speaking in general terms, it must be said that in this country 
few believe in arbitration; very few understand it, and some who 
do understand it have little interest in applying it. 

I know the experimental problem very well, and was familiar 
with it even before 1936, when I was charged by the Chamber 
of Commerce of Argentina with the task of forming the Argen- 
tine Committee of the Inter-American Commercial Arbitration 
Commission, of which I have had the pleasure of being a member 
and later secretary, and from which position I have been able 
to observe the stubborn attitude towards arbitration. Generally 
speaking, no one has become enthusiastic or interested, nor do 
many understand the benefits of an arbitration system. If this 
were not so, we could not understand why commerce does not 
avail itself of its protection and economy. 

The usual wording given to an arbitration clause in a contract 
is that of stating in simple language that in the event of a contro- 
versy it will be settled through arbitration, which is equivalent 
to saying that the conditions under which the Arbitration Tri- 
bunal shall operate will be those established in the Submission 
Agreement (Compromiso Arbitral). 

The Arbitration Clause (Clausuala Compromisoria) is the 
agreement which the parties provide for in their contracts, in 
advance of any difficulties which might arise in the future, with 
the object of availing themselves of judges whom the parties 
themselves will designate, so that such difficulties or controversies 
will be settled by arbitrators in accordance with the formalities 
which the law prescribes for such settlement. The arbitration 


* Chairman, Argentina National Committee of the Inter-American Com- 
mercial Arbitration Commission. 
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clause is, therefore, an agreement prior to the existence of the 
case or controversy, which may or may not arise. It must not be 
confused with the Submission Agreement, which is a formal 
agreement prior to creation of an Arbitration Tribunal to which 
recourse is had when the controversies and difficulties arising out 
of the interpretation and execution of the contract give rise to 
the application and operation of the arbitration clause. 

As one can see, these are two different things. The arbitration 
clause can be characterized as the intention to settle differences 
by means of arbitration. However, when the controversy does 
arise, the parties must agree to sign a submission agreement. 
This results in a ridiculous situation. The parties must reach the 
latter agreement at a time when they are in complete disagree- 
ment. Naturally, they will not agree, and then it becomes neces- 
sary to turn to the courts for a determination as to what condi- 
tions shall govern the creation of the arbitration tribunal. 

In the case of Shonuyzin v. Mendoya & Cia, I was able to ob- 
tain a ruling from the court that if the arbitration clause con- 
tained all the elements required in the submission agreement, : 
the courts will not intervene and the parties must proceed to 
the constitution of the arbitration tribunal without the necessity 
of judicial intervention of any form. 

There is a widespread, erroneous belief that one of necessity 
has to undertake legal action and that the submission agreement 
must be in the form of a public document. 

The first mistake results from article 770 of the Civil and 
Commercial Code which states: “The submission must be formu- 
lated as a public document, or if there be court proceedings pend- 
ing in a document recorded before the judge and his secretary. 
The submission will be null and void if entered into in any other 
manner.” 

However, it must be remembered that this requirement applies 
to arbitrators “de Jure,” because with reference to arbitrators 
selected by the parties article 800 states: “With reference to the 
naming of arbitrators, the parties may enter into any agreements 
they deem convenient,” and failing this, article 774 shall be ap- 
plied. This article 774 says that the appointment shall be made 
by the judge or tribunal only if the parties fail to agree. It 
implies that when the parties have entered into an agreement, 
there is no need for the intervention of a judge, nor is it neces- 
sary for the submission agreement (compromiso arbitral) , which 
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must contain the following clauses, to be formalized in a public 
document: 1. The names of the parties; 2. The names of the 
arbitrators; 3. The question or questions which are to be sub- 
mitted to arbitration ; 4. The stipulation that the defaulting party 
should pay a specified sum as a penalty or fine; 5. The date 
of the instrument. 

Article 801 states: ‘“‘The submission shall be made in the form 
of public or private documents,” that is to say, it is optional to do 
it in one form or the other. When article 449 of the Commercial 
Code speaks of a document, it refers evidently to a private agree- 
ment, whatever its form, including the simple exchange of letters 
or agreements. 

By means of the foregoing, I wish to point out that within the 
framework of present legislation it is perfectly possible for 
private arbitrators to make of arbitration proceedings an in- 
strument that is convenient, economical and speedy. 

The key to the situation is that the arbitration clause which 
is included in contracts should contain all the requirements neces- 
sary in a submission agreement. Experience has proved that 
it is advisable also to add to the arbitration clause material parts 
of the procedure, such as the form in which evidence shall be 
submitted, time limits, and also the time within which an award 
must be rendered. In this manner the parties are in agreement 
before signing the contract—that is, while they are on amicable 
terms. 

If this procedure were followed regularly by all who prepare 
or enter into contracts, arbitration in Argentina would be a 
powerful institution, and the confidence in it would provide a 
great impulse for international arbitration. 

There exist many factors which give an unquestionable value 
to the institution of arbitration as applied to the international 
scene and it seems incredible that commercial interests have not 
yet realized this. 

Consider how well known are the difficulties one encounters in 
utilizing judicial procedure in his own country despite such 
favorable conditions as knowledge of the law and customs, and 
readily available evidence. How different is the situation when 
one undertakes legal action in a foreign jurisdiction where the 
aforementioned favorable elements are missing. 

The opportunity of arranging for a private tribunal, rules of 
procedure, and the administration of justice by means of an 


econ 
pro} 
to u 
conf 
if it 
folle 
and 


mer 
of ( 
hav 
pro) 
gre: 


sess 
tha 
anc 
sufi 
agi 
the 
the 
gui 





le J 2. 


Commercial Arbitration in Argentina 65 











economical and speedy system, make arbitration tribunals, when 
properly constituted, an instrument which no one should hesitate 
to use. A cardinal element in business, as in all investments, is 
confidence which implies security. Arbitration is that insurance, 
if it is provided for in advance and is planned along lines which 
follow the following objectives: Confidence in the arbitrators, 
and rapidity and economy in the procedure. 

Great effort was needed to establish the Inter-American Com- 
mercial Arbitration Commission, both on the part of Chambers 
of Commerce and of Governments, but how much more could 
have been done if the various governments had undertaken ap- 
propriate legislative action in order to give arbitration clauses 
greater effectiveness. 

The Inter-American Commercial Arbitration Commission pos- 
sesses four outstanding characteristics: 

1. It possesses and recommends the use of an arbitration clause 
that is effective. 

2. Its Rules of Procedure are applicable to all types of cases 
and the sole reference to these Rules in the arbitration clause is 
sufficient to meet all the requirements of a valid submission 
agreement. 

3. The high character of the individuals who are members of 
the Commission and of its National Committees, as well as 
the Panel of Arbitrators, is unquestionable, thus providing a 
guaranty of complete impartiality. 

4, The past experience and activities of the Commission’s 
Committees have been outstanding and have created confidence 
and trust in those utilizing their facilities. 

Returning, however, to the legal aspect, which must be con- 
sidered fundamental, we realize that under present circumstances 
all private efforts and activities will not make of arbitration the 
effective instrumentality it should be in the postwar period 
unless we secure for it the legal effectiveness which it requires. 
Since arbitration in Argentina lacks this solid legal basis, there 
has been formed a committee to study this question and formulate 
a program. This committee consists of Dr. Ricardo C. Aldao, 
Dr. Ernesto Aguirre, and Dr. Enrique Gil. It is to be hoped that 
their activities will be translated into validity shortly. 








FRIENDS OF ARBITRATION: DR. L. S. ROWE * 
FREDERICK E. HASLER + 


THE fact that Hemispheric Solidarity, as achieved by the Repub- 
lics of the Western Hemisphere, has set an example of coopera- 
tion for the rest of the world to follow, is due in large measure 
to the contribution of Dr. L. S. Rowe to the cause of inter-Amer- 
ican friendship and understanding. 

In 1945, on the occasion of the celebration of Dr. Rowe’s 
twenty-fifth anniversary as Director General of the Pan Ameri- 
can Union, President Truman voiced a tribute in which the 
American nations concur. The President said: 

“Dr. Rowe’s contribution to the cause of inter-American friend- 
ship and understanding is deserving of the highest honors. His 
belief in the ideals of Pan Americanism, his qualities of states- 
manship and leadership and his ability to overcome obstacles 
to unity and cooperation among the twenty-one American Re- 
publics have been of major importance in preparing the way 
for hemispheric solidarity.” 

With the birth of the Pan American Union in 1890, the first 
concrete steps were initiated to take Pan Americanism out of 
the dream stage in which it had been conceived as a continental 
policy. When Dr. Rowe became Director General of the Pan 
American Union, however, there began the real transformation 
of Pan Americanism from a purely oratorical ideal into a living, 
vital force for hemisphere security and progress. 

It was he who prepared the soil and planted the seed from 
which grew the inter-American system of commercial arbitration 
that today is functioning in every American Republic as the Inter- 
American Commercial Arbitration Commission. In the political 
relations between the American Republics, pacific settlement of 
international problems has long been a guiding principle. The 
extension of this principle to the economic life of the Western 
Hemisphere and the creation of adequate arbitration machinery 
to control and adjust differences arising in the course of inter- 
American trade has been one of the practical accomplishments 


* Second in a series of portraitures. 

+ President, Pan American Society of the United States, Inc.; Chairman 
of the Board and President, Continental Bank & Trust Company of New 
York. 
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of the Pan American Union, brought to fruition under Dr. 
Rowe’s direction. 

In 1933, after a period of study and research, the International 
Conference of American States adopted a resolution authorizing 
the establishment of a system of commercial arbitration embrac- 
ing the 21 American Republics, under the auspices of the Pan 
American Union. In 1934 the system was set up and in operation. 
Today it covers the trade routes and terminals on all waterways, 
rail and air lines, through which flows the trade between the 
Americas. 

For his efforts in this direction, Dr. Rowe was awarded the 
Gold Medal of the Inter-American Commercial Arbitration Com- 
mission “for Distinguished Service in the Cause of Inter-Ameri- 
can Peace” in April, 1940. On that occasion, the Hon. Spruille 
Braden, Honorary Chairman of the Commission and now As- 
sistant Secretary of State, said on behalf of the Commission: 


“We are met in this manner, solemnly and sincerely, to record the 
deep appreciation of each and all our Commission members for the 
determined and very effective inspiration and support you have given 
to the cause of commercial arbitration on this hemisphere. Quietly, but 
unremittingly, you have labored for more than twenty years to advance 
the principle that all differences, large or small, may be accommodated 


pacifically, and as one of the pioneers in this organization of commercial 
arbitration, I would be derelict in my duties if I did not now declare 
that the very existence of the Inter-American Commercial Arbitration 
Commission is measurably due to your own wise and helpful counsel 
and encouragement.” 


Dr. Rowe recently stated that if he were asked to indicate the 
greatest service that the inter-American system has performed 
and is today performing, he would say that it is the demon- 
stration of the fact that peace has a far deeper meaning than 
the mere absence of conflict; peace is a positive, dynamic con- 
cept involving international cooperation and mutual helpfulness. 

It is this positive and dynamic spirit, infused in the Inter- 
American Commercial Arbitration Commission under the in- 
spiration of Dr. Rowe, that has enabled the Commission to 
explore and discover small as well as great causes of discord and 
misunderstanding and to take positive action in their correction 
or adjudication; and at the same time to apply persuasive proc- 
esses in trade relations that have strengthened the strands of 
peace and cooperation in the Western Hemisphere. In recogni- 
tion of this inspiring leadership, the Commission pays tribute 
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to Dr. Rowe for his unfailing cooperation in its aspirations and 
achievements. 





NEWS AND NOTES 


Inter-American Development Features Commercial Arbitration. 
The National Commission of Inter-American Development will 
prepare a Draft Convention on commercial arbitration in Latin 
American countries for submission to the Ninth International 
Conference of American States to be held in Lima, Peru, in 1946. 
This move is in line with a resolution (XXIIIb) adopted by the 
Inter-American Conference on Problems of War and Peace, held 
in Mexico City in March 1945, with a view to effectuating more 
fully the action taken at the Seventh International Conference of 
American States at Montevideo, whereby the “American nations 
submit to arbiters the controversies which may arise between 
businessmen of those nations, for the purpose of finding a rapid 
and easy solution of such controversies.” 


Trend toward Modern Arbitration Laws in Peru and Paraguay. 
The Chamber of Commerce of Callao, Peru, recently discussed 
the possibility of securing the adoption by the National Legis- 
lature of Peru, of a modern arbitration law in conformity with 
the principles set forth by the Seventh International Conference 
of the American States in 1933. 

A similar campaign for the adoption of a national law that 
will give full validity to arbitration clauses in commercial con- 
tracts has been initiated by the Chamber of Commerce of Asun- 
cion, Paraguay, in cooperation with the Paraguayan Committee 
of the Inter-American Commercial Arbitration Commission. 


Arbitration Clause Safeguards Cuban Sugar Shipments. All 
charter contracts for the transportation of sugar from ports of 
Cuba to Atlantic and Gulf Ports in the United States, on vessels 
operated by or on behalf of the War Shipping Administration, 
carry an arbitration clause in the new contract forms of Feb- 
ruary 12, 1946.* Article 16 reads as follows: 


“Any and all differences and disputes of whatsoever nature arising 
out of this charter shall be put to arbitration in the City of New York 





*11 F. R. p. 1624. 
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unless the parties hereto otherwise agree pursuant to the provisions of 
the United States Arbitration Act (Title 9 of U. S. C., Chapter 213 of 
the Act of February 12, 1925, 43 Stat. 833). The decision of any two of 
the three on any point or points shall be final. Either party hereto 
may call for such arbitration by service upon the other, wherever 
he may be found, of a written notice specifying the name and address 
of the arbitrator chosen by the first moving party and a brief descrip- 
tion of the disputes or differences which such party desires to put to 
arbitration. If the other party shall not, by notice served upon the first 
moving party within twenty days of the service of such first notice, or 
such lesser time as may be mutually agreed or fixed by a court of 
maritime jurisdiction, appoint its arbitrator, to arbitrate the dispute or 
differences specified, then the first moving party shall have the right 
without further notice to appoint a second arbitrator, who shall be a 
disinterested person, with precisely the same force and effect as if 
said second arbitrator had been appointed by the other party. In the 
event that the two arbitrators fail to appoint a third arbitrator 
promptly, either arbitrator may apply to any court of maritime juris- 
diction in the city above mentioned for the appointment of a third 
arbitrator, and the appointment of such arbitrator by such Court on 
such application shall have precisely the same force and effect as if 
such arbitrator had been appointed by the two arbitrators. Until such 
time as the arbitrators finally close the hearings either party shall have 
the right to written notice served on the arbitrators and the other party 
to specify further disputes or differences under this Charter for hearing 
and determination. Awards made pursuant to this paragraph may in- 
clude costs, including a reasonable allowance for attorney’s fees, and 
judgment may be entered upon any award made hereunder in any court 
having jurisdiction in the premises.” 


Demarcation of Boundaries in Latin America. No more Chaco 
disputes can arise if the Latin American countries generally 
accept the example set in the agreement signed at Buenos Aires 
on June 1, 1945, settling the dispute between Argentina and 
Paraguay over the boundary along the Pilcomayo River. The 
agreement provides for the establishment of a “Mixed Com- 
mission for the Demarcation of Boundaries” which will under- 
take the demarcation and definition of the boundary. Further- 
more, a “Mixed Technical Commission of Hydraulic Works of 
the Pileomayo River” has been established to execute and super- 
vise such works, and a further permanent “Mixed Argentine- 
Paraguayan Commission of Administration and Observation of 
the Pileomayo River” will be formed. 
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“CURTAIN AT 8:40!” 
REBECCA BROWNSTEIN * 


THE thousands of playgoers who nightly flock to the theatre 
probably never give a thought, as they wait expectantly in their 
seats for the curtain to rise, to the fact that almost never are they 
disappointed. The curtain does rise, and the show goes on. And 
this is in a field that once was one of the most controversial and 
litigious of all forms of employment—where temperament is 
legendary, and where, supposedly, art is long and tempers are 
short. 

This is a long-exploded myth. Actors are artists, but they are 
also practical business people. As a group they were pioneers in 
settling, by arbitration, their differences and disputes with 
managers. The record shows that Actors’ Equity Association 
found and used arbitration as a practical method and the one 
most uniquely adapted to the needs of the theatre, long before 
it had any contracts requiring settlement in that manner. 

As a matter of fact, Equity’s use of arbitration ante-dates the 
founding of the American Arbitration Association, in whose 
tribunals all of its arbitrations have been conducted since 1926. 
In the very first contract Equity concluded with the United 
Managers’ Protective Association, in 1917, there was provi- 
sion binding both parties to resort to arbitration in any disputes 
that might arise out of the contracts. From that time on, Equity 
has never deviated from its policy nor from its loyalty to the 
principle and practice of arbitration. Its standard contracts 
have been revised on numerous occasions to meet new problems 
and changed conditions, but invariably these contracts have in- 
cluded a provision for arbitration. 

Equity was organized in May, 1913, but it was not until July 
of that year that women were elected to membership. And it 
was one of Equity’s new women members who was responsible 
for its first “arbitration.” The following account of the matter 
was given by Alfred Harding, Editor of Equity: 


* Associate Counsel, Actors’ Equity Association. 
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“On or about the 9th day of September, 1913, the Recording 
Secretary met Mrs. Grace Thorne Coulter on her way to the 
office of the Actors’ Equity Association, as instructed, she said, 
by her husband, Mr. Frazier Coulter, who was on tour. 

“Mrs. Coulter stated that she had been sent for in haste by 
Mr. Al H. Woods, a New York Manager, and asked to witness a 
performance of one of his great successes, with an eye to a cer- 
tain part. She was rehearsed and approved and asked to get 
ready to open on Labor Day. She did so, and went to the theatre 
fully prepared for the matinee on that day. There she was in- 
formed that she would not be required until the Monday after, 
but two days before that time she was again told over the tele- 
phone that her services would not be needed. 

“She had spent about $200 for dresses for the engagement, 
and she asked to be reimbursed for that outlay, at least, but 
she could not get from the manager even an acknowledgment 
of her phone calls or letters. 

“The Recording Secretary called Mr. Nathan Burkan at his 
law office and stated these facts, and that gentleman said he would 
attend to the matter. (Mr. Burkan, being both an Associate 
Attorney of the Actors’ Equity Association and counsel for Mr. 
Woods, was in an excellent position to do any “attending” he 
might desire.) Two days later, Mr. Burkan reported that if 
Mrs. Coulter would send the dresses and the vouchers to the 
manager’s office, a check for the full amount would be forth- 
coming. He added that the episode demonstrated the value of the 
Actors’ Equity Association, and asked that Mrs. Coulter accept 
the settlement in its name and with the attorney’s compliments.” 

By our present standards, that would not be considered much 
of an achievement for arbitration, for Mrs. Coulter did not re- 
ceive a penny for all the work she had done in preparation for 
the part she never played. For that time and under those cir- 
cumstances, however, it was a very great victory indeed, and 
from that time Equity has consistently pressed for arbitration 
of disputes between its members and managers. 

Now, three decades later, arbitration has reached its maturity 
in the theatre, and has spread to every cther branch of the enter- 
tainment field. The truth of the matter is that arbitration has 
become so firmly established for such a long time, and Equity’s 
policies have been so+precise, that there are fewer and fewer 
matters each year that proceed as far as formal arbitration. 
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For example, in 1926, there were sixty arbitrations conducted 
between members of Equity and the Managers’ group. 

In the 1934-35 season, forty arbitrations were instituted, but 
only twenty-two cases went to arbitration, the rest having been 
amicably adjusted without the need of formal arbitration. 

In the 1944-45 season, only eleven cases were instituted, and 
only five proceeded to arbitration. Twenty-five other matters 
were amicably adjusted without formal filing of a demand for 
arbitration. Thus we have the amazing record of Equity having 
to go before arbitration only five times in the last season, on 
behalf of a paid-up membership (Actors’ Equity Association and 
Chorus’ Equity Association) of between 6,000 and 7,000. 

Even though arbitration has reached its maturity in the 
theatre, it has no intention of “retiring” from the scene. Having 
done its case job, it is now doing its preventive job by keeping to 
a minimum the unsettled disputes that fail of amicable settlement 
and so must proceed to formal arbitration. 

As long as arbitration is written into its contracts, the theatre 
is assured that the curtain will go up, and that actors will main- 
tain their great tradition that “the show must go on.” 





SENATOR WAYNE MORSE ON COMPULSORY 
ARBITRATION 


THE able decisions and opinions of Senator Wayne L. Morse, 
of Oregon, as a member of the National War Labor Board and 
former Pacific Coast Arbitrator under the Longshore Contract, 
entitle him to speak with authority on the relations and obliga- 
tions of labor and management to each other and to the public. 
In a recent address before the members of the American Trade 
Association Executives, on The Responsibilities and Rights of 
Employers in Labor Controversies, Senator Morse expressed 
a number of challenging views. 

Space limitations prevent the publication of the address in 
full, but the JOURNAL reproduces below some excerpts from it 
relating to arbitration and the selection of arbitrators. Said 
Senator Morse: 

“. . .. Labor and industry oppose compulsory arbitration be- 
cause they well know that the social and human facets and im- 
plications of the labor movement cannot be directed or controlled 
successfully by the adoption of legal analogies. I doubt if any- 
one has pleaded more than I have for a judicial approach to the 
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final settlement of labor disputes; but I have always been very 
careful to make the reservation that the judicial approach must 
be upon a voluntary basis and not a compulsory one. Under a 
compulsory arbitration approach the arbitration tribunal inevi- 
tably becomes the dictator of economic policy, with the result 
that if its decisions are enforced, inherent managerial rights of 
industry and free collective-bargaining rights of labor are de- 
stroyed. Under such a system we would find a constant chal- 
lenge to government in a field in which, in my opinion, govern- 
ment is least qualified to judge with finality. . ‘ 

“In my judgment, a movement for compulsory arbitration in 
this country would result in a serious setback to the very drama- 
tic advancement of procedures for the peaceful settlement of 
labor disputes which is going on throughout the country today. 
For instance, there is a great increase in the use of voluntary 
arbitration, mediation and conciliation. Good-faith collective 
bargaining and the settlement of labor disputes in direct nego- 
tiations between employers and labor are advancing with such 
strides that all students of the labor movement are thrilled with 
the advance. For the government to step in, however, and sub- 
stitute itself as a compulsory arbitrator of labor disputes would 
change the very nature of the type of peaceful procedures which 
the parties are now using to an ever-increasing extent in the 
voluntary settlement of labor disputes. ... . 

“If you are going to use voluntary arbitration in good faith, 
let me very quickly suggest a few procedural safeguards that I 
think are vital: Keep the affidavit of prejudice to be used against 
an unqualified arbitrator. When you accept an arbitrator do not 
bind yourselves to accepting him beyond that particular case. 
I say that for two main reasons: first, I don’t like the system 
of so-called industry impartial umpires appointed as standing 
arbitrators. An industry impartial umpire sooner or later be- 
comes a substitute for collective bargaining. The parties pass 
the buck to him, and he is soon doing the things in your labor 
relations work that you should be doing for yourselves, in nego- 
tiations with the labor group. Further, I don’t like the impartial 
umpire setup because I have noticed that those umpires don’t 
remain impartial very long. At least they are suspected of not 
being impartial after they have rendered a few decisions. I 
am at a loss to understand why some of them seem to want to 
keep their jobs after they have lost the confidence of one or both 
sides of the parties to the contract. 
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“Then I suggest keeping the affidavit of prejudice because it 
not only is a good check upon the arbitrator, but, psychologically, 
it is a great reassurance to yourself. I have always taken the 
position in my arbitration work that at the beginning of a case, 
either side should be allowed to stand up and say, ‘Mr. Arbitrator, 
we prefer not to have you handle this case.’ I don’t want to hear 
a reason. Maybe a party doesn’t like the color of my necktie, 
or my last decision, but he should be privileged, in my judg- 
ment, to object to my further services. Interestingly enough, as 
far as my own experience is concerned, guaranteeing the affi- 
davit to the parties has resulted in its not being exercised in a 
single case. I think the very fact that the parties were guaran- 
teed the right to use it built up their confidence in the arbi- 
trator 





Federal Court Places Seniority Before Veteran’s Right to Old 
Job. The latest court ruling on the much-disputed question of 
whether a veteran’s right to his old job is guaranteed under the 
Selective Service Act, even if it means displacing a non-veteran 
of greater seniority, was handed down by the U. S. Circuit Court 
of Appeals on March 5. Reversing a lower court’s decision in 
favor of the veteran, and expressing the hope that its decision 
would not be “taken as indicating any indifference to the claims” 
of veterans, the Circuit Court of Appeals held it was not the 
intent of the Act to grant a step-up in the seniority rights of a 
veteran. The appeal was taken by Local 13 of the Independent 
Union of Maritime and Shipbuilding Workers, CIO, in a suit 
involving the Sullivan Drydock and Repair Company, of Brook- 
lyn, and was the first such appeal to reach a Federal Appellate 
Court. 

The Court’s decision supports the first interpretation of the 
Selective Service Act in an arbitration of the same question. In 
that case, involving the Timken Roller Bearing Co. and the United 
Steelworkers of America, Herman A. Gray, arbitrator selected 
from the Panel of the American Arbitration Association, ruled 
that under the contract and the provisions of the Act, a returned 
veteran is entitled to have his seniority accumulated during the 
period of time which he serves in the armed forces, and on his 
return is entitled to be credited with the seniority so accumulated, 
but that no employee having greater seniority can be displaced 
to make room for a returned veteran with less seniority. 





SHOULD ARBITRATION AWARDS BE PUBLISHED? 
LEO CHERNE * 


ARGUING the analogy of judicial practice, the suggestion has 
frequently been made that arbitration awards be made public. 
It is argued that arbitration would then respond to the discipline 
and improvement flowing from public scrutiny. 

Unfortunately, the facts resist the recommendation. The anal- 
ogy between judicial practice and arbitration is unsound. Judi- 
cial process rests upon a body of legal precedent; arbitration 
procedure rests upon reason as applied to the specific facts. 

Courtroom justice involves a judge assigned to the litigants; 
voluntary arbitration presupposes the selection of the arbitrator 
by the contesting parties. The judge’s decision is subject to 
appeal; the arbitration award is, by consent, final. Most im- 
portant of all, judicial procedure rests heavily upon an accumulat- 
ing body of precedent. But precedent is anathema to arbitration. 
The judge decides with an eye to past decisions and the effect on 
future litigants; the arbitrator looks solely at the rights and 
wrongs of the parties before him. 

The effects of publishing domestic arbitration awards are in- 
evitable and inevitably undesirable. The fact of publication itself 
creates the atmosphere of precedent. The arbitrators in each 
subsequent dispute are submitted to the continuous and fre- 
quently unconscious pressure to conform. A bad award—and 
there are such in both the courtroom and the arbitration tri- 
bunal—will have the effect of stimulating other bad ones; a good 
one, by the weight of precedent, may be applied where the sub- 
tleties of fact should urge a different award. 

The essence of arbitration is that parties will voluntarily sub- 
mit their disputes to its process. The effect of publication is to 
suggest that one side or another has a better opportunity to 
win. This hazard does not impede the judicial instrument, but 
only because its operation is compulsive. Only one litigant need 
apply to the courts—inevitably he is the one who thinks his case 
is best. In arbitration this would be fatal. 

There are other less unfortunate effects. A certain number 
of excellent arbitration awards are accompanied by written 
opinions of a lesser worth than the conclusion. And no harm is 


* Executive Secretary, Research Institute of America. 
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done, for it is the award that is important. Publication would 
focus inordinate attention on the interesting controversial trivia, 
to the neglect of the realities which bring parties to arbitration. 

Domestic arbitration rests upon a substantial body of volun- 
tary arbitrators—men who devote a significant portion of their 
time in the interests of industrial and commercial harmony. 
Neither the kudos nor the compensation of the judge attracts 
them. The criticism and pressure that would flow from the pub- 
lication of their awards could not help but deter their willingness 
to serve, the major resource of arbitration. 

There is no possibility of restraining either participant in an 
arbitration proceeding from publicizing the outcome. There has 
already been considerable evidence, particularly in labor arbi- 
tration, that post-award publication can be used as an instrument 
in labor warfare. Publication of the entire body of awards would 
only compound this unfortunate effect. 

The publication of domestic arbitration awards would in- 
evitably introduce rigidity and mischief into an extremely useful 
and fluid technique for the settlement of disputes. 





NEWS AND NOTES 


Railroad Tie-up Again Tests Arbitration. Two of the nation’s 
major railroad unions, the Brotherhood of Locomotive Engineers 
and the Brotherhood of Railway Trainmen, with a combined 
membership of 293,000, are involved in the strike called for March 
11, growing out of a dispute which began in June of last year. 
As this is written, indications are that there will be a breathing- 
spell of at least thirty days, to permit the settlement machinery 
of the 19-year-old Railway Labor Act to go into action. Three of 
the operating unions, however, and fifteen non-operating unions, 
with a combined membership of well over a million and a quarter, 
also concerned in the original dispute, have agreed with the rail- 
roads to submit their differences to arbitration, under the pro- 
visions of the Act, and hearings are now proceeding in Chicago. 

H. W. Fraser, President of the Order of Railway Conductors, 
declared at the hearing before the board of arbitrators that, so 
far as the railroad industry is concerned, voluntary arbitration 
is being subjected to a crucial test on a national basis. ‘Volun- 
tary arbitration,” he said, “is a desirable instrument. It can be 
utilized in eliminating much of the delay in the settlement of 
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national wage issues in an industry that is vital to the national 
welfare.” 


NWSB Announces Policy on Appointment and Fees of Arbi- 
trators. In accordance with a resolution made public on January 
11, the National Wage Stabilization Board has established a 
policy to be followed in appointing arbitrators under directive 
orders of the former National War Labor Board, in cases where 
agreements provide for the naming of the arbitrator by the lat- 
ter.* The policy on appointment and fees of arbitrators, in 
NWLB cases taken over by the Wage Stabilization Board con- 
templates: 

1) Arbitrators will be chosen from national or regional lists 
of tripartitely approved arbitrators, although appointment of an 
arbitrator not on such lists may be made by unanimous vote 
of national or regional Board. 

2) The NWSB will assume the burden of arbitrators’ fees only 
when the appointment is in fulfillment of an obligation of the 
National War Labor Board. 

3) Parties and arbitrator are urged to fix the arbitrator’s 
compensation in advance. In the absence of agreement to the 


contrary, a range of $25 to $100 per day (plus actual expenses) 
for each day of hearing and each day on which the arbitrator 
works on the matter, should govern the fees of arbitrators ap- 
pointed by the Board, with a charge of more than $50 per day 
made only in the most difficult and complex cases. 


The Cost of Labor-Management Disputes. The United States 
News has done some extensive research on the cost of labor- 
management disputes in the first six months of “peace,” and 
adds up the bill in the March 1 issue. It finds that: 1) Produc- 
tion lost 63,000,000 man-days of labor in the first six peace-time 
months; 2) workers lost $560,000,000 in direct wages; 3) cost 
to others in unemployment and high prices will reach many 


*In this connection, it is interesting to note the decision of the New 
York Supreme Court in the case of Granata v. Ira S. Bushey & Sons, Inc. 
(see p. 90 of this issue), wherein it is held that a labor contract dictated 
by the War Labor Board and signed “under protest” was probably executed 
“under duress” but that, whether it was a valid contract or not, with the 
expiration of the Board and its power under the contract to appoint an 
arbitrator, recourse to the Court to require such arbitration was denied. 
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times that figure; 4) production of goods already is three or four 
months behind schedule. 


New Government Strike-Prevention Plan Emerges. A new Gov- 
ernment strike-prevention plan appears to be developing from the 
successful efforts of the United States Conciliation Service to 
bring about an agreement between the rubber manufacturers 
and the United Rubber Workers (CIO), affecting some 200,000 
workers and ending differences over wages and other disputed 
matters. 

The plan is regarded as a separate approach to labor peace, 
independent of such measures as fact-finding, arbitration, media- 
tion and other processes. It contemplates the assignment of a 
“Commissioner” by the Conciliation Department to deal with 
each important industry, such as steel, automobile manufactur- 
ing, and meat packing. The Commissioner would serve on a full- 
time basis, with offices in the city in which the industry has its 
center, and in each case he is expected to be a person accept- 
able to both management and labor, and one trained in or 
familiar with the industry and its problems. With “an ear to 
the ground,” the Commissioner would be in a position to deal 


with differences and disputes before they reach the point where 
strikes or lockouts threaten. 


Tale of Two Cities—Toledo and St. Paul. Early in February, 
Toledo put into effect a new City Charter designed to insure 
the peaceful prevention and settlement of industrial disputes 
through joint discussion and voluntary utilization of mediation, 
fact-finding and arbitration facilities cf a joint committee com- 
posed of representatives of unions, industries and the public. The 
Charter enumerates six principles of cooperation, and sets up 
procedures to implement the Charter’s objectives. 

In St. Paul, a ten-point industrial relations charter to promote 
postwar development of the city has been jointly signed by repre- 
sentatives of labor and management, represented by the AFL 
Trades and Labor Assembly and the St. Paul Association of 
Commerce, respectively. The Charter, together with Minnesota’s 
fact-finding, cooling-off law to prevent strikes, is expected to 
result in a low level of work stoppages. 


State-Owned Radio Station and Arbitration. When the Ameri- 
can Federation of Radio Artists demanded arbitration of a dis- 





Management and Labor 79 





pute with Radio Station WGST, of Atlanta, owned and operated 
by the Regents of the University of Georgia, the State’s Attorney 
General ruled that the station may not enter into arbitration 
because, as an entity of the State of Georgia, it may not be sued 
and no arbitration award could be enforced. Good relations 
won out, however, and a settlement of the differences was 
quickly arranged. 


National Association of Manufacturers’ Policy on Arbitration. 
In an announced Policy to Minimize Industrial Strikes, which it 
emphasizes is not to be construed as recommending compulsory 
arbitration, the National Association of Manufacturers takes the 
following position on Voluntary Arbitration: 

“The parties should provide by mutual agreement for the final 
determination of any unsettled grievances or disputes involving 
the interpretation or application of the agreement by an Impartial 
Chairman, Umpire, Arbitrator, or Board. In this connection the 
agreement should provide: (a) A specific method of selecting 
such impartial agent, who should have no power to add to, sub- 
tract from, change or modify any provision of the agreement but 
should be authorized only to interpret the existing provisions of 
the agreement and apply them to the specific facts of the griev- 
ance or dispute. (b) Such arbitration should not be utilized until 
after all steps of the grievance procedure have been exhausted. 
(c) The arbitration decision should be accepted by both parties 
as final and binding. (d) The cost of such arbitration proceed- 
ings should be shared equally by both parties. 


A Thousand to One. Senator Aiken, of Vermont, stated a fact 
that is frequently lost sight of by the public when he told a Com- 
mittee considering the Case strike control bill: “The men on 
strike get all the headlines. Anybody who doesn’t know the facts 
might infer that most of the workmen are on strike.” 

Arbitration suffers similar eclipse. For every instance in which 
it makes the headlines as being rejected or opposed by one side 
or the other, there are thousands of collective bargaining agree- 
ments that are protected by arbitration clauses wherein arbi- 
tration continues to function quietly and effectively, as a safe- 
guard against strikes and as a persuasive influence in promoting 
better relations. 
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Bar Holds Essay Contest on “Settlement of Labor Disputes.” The 
increasing interest which members of the Bar are taking in the 
problems involved in the settlement of labor disputes by judicial 
processes is indicated by the American Bar Association’s an- 
nouncement of a 1946 essay contest, open to members of the 
Association. The subject to be discussed is Labor Disputes— 
Their Settlement by Judicial Processes, and a prize of $3,000 is 
provided pursuant to the terms of a bequest of the late Judge 
Erskine M. Ross. All entries must be submitted before June 15, 
1946. 


Teamsters Set a Good Example. When the wage contract cover- 
ing 500 drivers for butter, egg and cheese dealers, members of 
Local 202 of the International Brotherhood of Teamsters (AFL) 
expired on February 28, with management and union still at odds 
on terms of a new contract, Edward I. Kaplan, Counsel for the 
union, had some pleasant words to say. “Our union,” he stated, 
“does not believe in strikes that would play havoc with the supply 
of perishable foods, particularly at this time when food is scarce. 
Negotiations for a new contract will continue, and if it appears 
that no agreement can be reached, the dispute undoubtedly will 
be submitted to arbitration.” 


Instruction on Arbitration in Industrial Disputes. Several col- 
leges in New York City, including Columbia, New York Uni- 
versity, and City College, are offering courses on industrial arbi- 
tration. The announcement of Thomas L. Norton, Dean of the 
School of Business and Administration, City College, who was 
until recently Chairman of the War Labor Board of the New York 
Region, says: “Many controversies can be prevented and others 
settled with a minimum of friction if and when the participants 
in a controversy utilize fully an existing important body of 
knowledge and the many techniques available for the peaceful 
settlement of disputes.” 


Disputes Here and There. Seattle veteran sues ex-wife, now 
remarried, to compel her to reinstate him in his old civilian job, 
which his successor in the lady’s affections now holds 

Akron, a union alleged to have substituted a six-hour day for an 
eight-hour day in disregard of employer’s scheduled eight-hour 
day, contended that while the permanent arbitrator named in 
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the contract has jurisdiction to handle union grievances against 
the company, he has no jurisdiction to deal with a company 
grievance against the union In Detroit, an employer asked 
the court for a declaratory judgment on the troublesome question 
of a veteran’s right to his old job, in view of the present em- 
ployee’s greater seniority—present employee being a woman 
hired one day earlier than the veteran In Boston, Dr. 
William M. Leiserson told the 21st Annual New England Con- 
ference that the Smith-Connolly Act is the greatest strike insti- 
gator, and that the choice before labor and management is be- 
tween collective bargaining and compulsory arbitration 

In Manchester, N. H., the will of a former Marine lieutenant 
left one-tenth of his estate each to the CIO, AFL, and National 
Association of Manufacturers, for the purpose of improving rela- 
tions between employers and workers In Indiana Har- 
bor, the strike-bound Inland Steel Company looked ahead to 
warmer labor relations and provided shivering pickets with 
salamander stoves and fuel for stoking them In Hender- 
son, N. C., an arbitrator was called in when a union demanded 
and the company refused the discharge of a union member 
charged with reporting for work under the influence of liquor. 
... « In Paterson, N. J., schools were closed when 703 teachers 
observed a “day of illness” in protest against city’s refusal of 
cost-of-living bonus In Brooklyn, a board of arbitrators 
composed of a Jew, a Catholic and a Protestant, “applying prin- 
ciples of mercy, forgiveness and charity of spirit,” ordered the 
reinstatement of a discharged cemetery worker, despite the fact 
that he had “been guilty of conduct unseemly in the consecrated 
precincts where he was employed.” 
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REVIEW OF COURT DECISIONS * 


Tus Review covers decisions in civil and commercial as well as in labor- 
management cases. For the convenience of readers, the decisions are 
assembled in separate sections, and are arranged under the main headings 
of: The Arbitration Agreement, The Arbitrator, and The Award. 


CIVIL AND COMMERCIAL 
I. THE ARBITRATION AGREEMENT 


Arbitration Clause in “Bought and Sold Notes” Held Valid. Bought and sold 
notes, containing a provision for arbitration under the Rules of the Ameri- 
can Spice Trade Association, when such notes are signed by the broker 
and sent to both the buyer and the seller, are subject to the arbitration 
provision, which is to be given full force and effect. So held in Huczley v. 
Reiss & Bernhard, Inc., 294 N. Y. 146, 61 N. E. 2d 419 (N. Y. Court of 
Appeals, 1945). 


Arbitration Clause in Signed Order Blanks Held Binding upon Buyer Who Claimed 
not to Have Read Its Terms. An order blank for the sale of aluminum was 
signed by a buyer, who denied ever having read the text of the terms and 
conditions, one of which was an arbitration clause. The court denied a 
motion for stay of the arbitration, pending the determination of-the issue 
as to the making of the contract, and held: 


“A reading of the order blank indicates that it was the contract 
between the parties. Petitioners’ failure to read the order blank before 
signing is no excuse (Pimpinello v. Swift & Co., 253 N. Y. 159). The 
situation presented here is entirely different from that in Matter of 
Tanenbaum Textile Co. v. Schlanger (287 N. Y. 400), where the effect 
of an invoice was in issue and not the contract of the parties.” 


Cohen v. Brous, N. Y. L. J., March 138, 1946, p. 998, Hecht, J. 


Insufficient Reference to Exchange Rules Defeats Arbitration. A written con- 
firmation of a sale by a broker contained the clause: “N. Y. Produce Ex- 
change Rules and contract to govern.” One of these rules referred to 
the settlement of all disputes by the Committee on Vegetable Oils, Waxes 
and Fats. The court, however, did not consider this reference a sufficient 
submission to arbitration, and held: 


“It must clearly appear that the intention of the parties was to 
submit their differences to a tribunal and to be bound by the decision 
reached by that body on deliberation. .... Arbitration, while not 
surrounded by the technical procedural safeguards incident to litiga- 
tion, is not a wholly informal process and requires for its validity the 








. ‘ The deste whose source is N. Y. S. 2d and N. Y. L. J. are those ve 
the New York Supreme Court, Special Term, unless otherwise indicated. 
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observance of certain minimum standards indispensable to the securing 
of a fair and impartial disposition of the merits of a controversy. .... 
A mere agreement for ‘settlement’ of a dispute by a committee of the 
New York Produce Exchange, the nature of the procedure before 
which does not appear, does not contemplate the protective opportuni- 
ties for a full hearing inherent in the arbitration process and is not a 
contract to arbitrate.” 


Scholler Bros. Inc. v. Otto A. C. Hagen Corp., 44 A. 2d 321, 322 (Superior 
Court of Pennsylvania, 1945). 


Clause Providing for Approval of Work by Architect Is a Binding Arbitration 
Agreement. A building contract provided that the amount due contractor 
by owner should be paid upon approval of the work by the architect. The 
agreement was held by the court to be an arbitration clause authorizing the 
architect to make a final and binding decision. Said the court: 


“Where a contract provides that the work shall be done to the satis- 
faction, approval or acceptance of an architect or engineer, such 
architect or engineer is thereby constituted sole arbiter between the 
parties, and the parties are bound by his decision unless there is 
proof of fraud, collusion or caprice.” 


Stierheim v. Bechtold, 158 Pa. Super. 107, 48 A. 2d 916, 917 (Superior 
Court of Pennsylvania, 1945). 


Valuation of Real Property Is Not Arbitration. A covenant in a lease gave the 
lessee an option to purchase leased land at a price to be determined by three 
arbitrators who are, at the same time, to fix installments for the payments. 
The court held that this was not a submission to arbitration, because “it was 
not contemplated by the option agreement that the arbitrators should de- 
cide any controversy arising out of the option agreement or the refusal 
of the parties to perform..... There is nothing in the agreement to 
indicate that the arbitrators were to take evidence in a formal proceeding 
as the basis for their decision rather than their own opinion and judgment. 
.... It is clear that the parties intended not a formal arbitration, but an 
evaluation by appraisers whom they regarded as experienced and familiar 
with the conditions in question.” Thus the court refuted the defendant’s 
contention, in an action to fix the price, that the plaintiff failed to make 
use of the statutory remedy (Section 1283 California Code of Civil Pro- 
cedure) to have an arbitrator appointed by the court when defendant refused 
to appoint an arbitrator. Bewick v. Mecham, 156 P. 2d 757 (Supreme Court 
of California, 1945). 


Allowance to Divorcee Is an Arbitrable Issue. A separation agreement pro- 
vided for weekly payments by a husband in support of his wife and children 
for one year and if, at the expiration of that period, the parties could not 
agree on the amount to be paid, such amount should be fixed by arbitration. 
The question was considered an arbitrable issue under subsection 2 of Sec. 
1448, C. P. A., whereby an agreement to settle future controversies by 
arbitration is not subject to the limitation of controversies “which may be 
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the subject of an action.” In granting the motion to compel arbitration, 
the court said: 


“The husband’s obligation of support arises from the marital and 
parental status, and all that is here sought is that that existing obliga- 
tion be measured and defined in terms of a stated number of dollars 
according to the situation of the parties; and the judicial nature of 
such measurement and definition is not lessened by the accident that 
in the courts of this state such measurement and definition are made 
only in connection with an application for a divorce or separation.” 


Robinson v. Robinson, N. Y. L. J., December 21, 1945, p. 1821, Walter, J. 


Testator May Authorize Arbitral Decision by Trustee. A will provided that 
beneficiaries should not share in an American estate in the event the 
trustee determined that they were residing in Germany while that country 
was at war with the United States, and that the share of any such bene- 
ficiaries should be divided among beneficiaries within the United States. 
The determination of the trustee as to the exclusion of the German benefi- 
ciaries was not sustained by the court: 


“It is in the first place a question of the proper interpretation of the 
will to decide whether the testator meant to exclude the foreign legatees 
because of their residence in Germany, at war with us during the 
existence of the trust, if such residence was involuntary. That question 
—of whether the residence was voluntary—could also have been sub- 
mitted to the decision of the trustee, making it effective though erro- 
neously decided. 6 C. J. S., Arbitration and Award, Sec. 105, p. 251. 
But it was not submitted to the trustee. It is not the province of an 
arbitrator or trustee under such a power to interpret the meaning of 
the instrument submitting the matter for its determination. 6 C. J. S., 
Arb. and Award, p. 166.” 


Sanderson v. Gabriel, 21 So. 2d 256, 261 (Supreme Court of Alabama, 
1945). 


Scope of Arbitration Clauses Upheld on Motion to Modify Issue. The standard 
clause of the American Arbitration Association * was considered “broad 
enough to permit the arbitrators to determine which property belongs to 
petitioner and which to respondent.” A motion to modify the issue to be 
presented to the arbitrator was accordingly denied. Mealpack Ince. v. 
General Aircraft Corp., N. Y. L. J., January 28, 1946, p. 369, McLaughlin, 
J., affirmed by App. Div., First Dept. (no opinion), February 23, 1946, 
p. 731. 


Limited Arbitration Clause Is Applicable Only to the Subjects Specified. A 
contract provided for the limited use of arbitration, namely with reference 





* Any controversy or claim arising out of or relating to this contract, 
or the breach thereof, shall be settled by arbitration, in accordance with the 
Rules, then obtaining, of the American Arbitration Association, and judg- 
ment upon the award rendered may be entered in any Court having juris: 
diction thereof. 
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to “any dispute, disagreement between the parties . . . . with reference to 
(a) the interpretation of this agreement; (b) or the execution thereof; (c) 
or in the determination of value of share or shares of stock.” A party to this 
contract instituted action in a New Hampshire court upon an alleged breach 
of contract, contending that the other party failed to organize a corporation 
and to convey certain camp property. It was held that these claims were 
not of the kind specified in the agreement and arbitration could not, there- 
fore, be compelled. Matter of Richman, N. Y. L. J., December 27, 1945, p. 
1878, Daly, J. 


Language of Arbitration Clause Will Govern Its Application. Arbitration (under 
the Rules of the American Arbitration Association) of all “disputes and 
differences which may hereafter arise,” held the court, binds the parties to 
arbitrate a dispute allegedly not covered by the agreement because the party 
is “bound by the plain intendment of the language used.” Brooklyn Corset 
Co. v. I. & R. Mfg. Co., N. Y. L. J., March 1, 1946, p. 831, Kleinfeld, J. 


Extension of Contract Pending New Arrangement Extends Arbitration Provision. 
An employment contract providing for arbitration of differences between 
the parties was extended and continued in force until a new salary arrange- 
ment was made. There was no proof of cancellation or release of the 
employee’s right to profits, if any, earned up to that date. The court held 
that the employee was, therefore, entitled to resort to arbitration for pur- 
poses of ascertaining his share of the profits, if any. Linne v. Stuyvesant 
Const. Corp., 268 App. Div. 982, 41 N. Y. S. 2d 877 (N. Y. Supreme Court, 
App. Div., First Dept., two judges dissenting); motion for reargument 
denied, 52 N. Y. S. 2d 800 (First Dept., 1945). 


Oral Arbitration Agreement not Enforceable. An oral agreement to arbitrate 
is not enforceable, in view of the express provision of Section 1449 C. P. A., 
whereby a contract to arbitrate a future controversy must be made in 
writing, and every submission to arbitrate an existing controversy must 
also be in writing and subscribed. (See Tanenbaum Textile Corp., Inc. v. 
Schlanger, 287 N. Y. 200, 40 N. E. 2d 225). Grutz v. Oltarsh, N. Y. L. J., 
January 10, 1946, p. 130, Coyne, J. 


Alleged Oral Modification of Arbitration Agreement Is for Arbitrators to Deter- 
mine. An arbitration clause contained in a contract for the sale of air- 
planes was invoked, whereupon it was contended that a later oral modifica- 
tion of the written agreement excluded the application of the arbitration 
clause. A motion to stay arbitration pending the determination of the issue 
of the making of the contract was denied. 


“The Court of Appeals has indicated several times that the only 
question for the courts to pass upon motions of this type is whether 
there is a contract to arbitrate and whether there has been a failure to 
comply therewith. Here, the contract is admitted. Thereafter, all 
questions are for the arbitrators.” 
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Intercontinent Corp. v. Curtiss-Wright Corp., 59 N. Y. S. 2d (App. Div., 
First Department, no opinion), confirming N. Y. L. J., March 23, 1945, p. 
1107; motion for leave to appeal granted, N. Y. L. J., March 8, 1946 (N. Y. 
Court of Appeals). 


Participation in Court Action Deemed Waiver of Arbitration. By answering in 
the action brought by the respondent, without asserting any right to re- 
quire arbitration and otherwise proceeding in that action, petitioners were 
held by the court to have “accepted respondent’s invitation to have their 
respective claims adjudicated in court and thereby waived any right to 
compel arbitration (Matter of Zimmerman v. Cohen, 236 N. Y. 15; Matter 
of Haupt v. Rose, 265 N. Y. 108; Oklahoma Pub. Co. v. Parsons & Whitte- 
more, Inc., 255 App. Div. 589; Short v. Nat. Sport Fashions, Inc., 264 App. 
Div. 284). Waiver has been declared to be an intentional abandonment or 
relinquishment of a known right (Newburger v. Lubell, 257 N. Y. 383, 387), 
but that does not mean that an affirmative act inconsistent with the as- 
sertion of a known right ceases to be a waiver because it was taken in for- 
getfulness that the right existed.” Hollister v. Huber, N. Y. L. J., March 2, 
1946, p. 842, Walter, J. 


By proceeding with an action for specific performance of an agreement 
for the sale of stocks of a real property corporation, predicated on a super- 
seding agreement which did not provide for arbitration, party was held 
by the court to have waived and abandoned the arbitration provision of the 
original agreement. Revheim v. Shankman, N. Y. L. J., March 2, 1946, p. 
842, Valente, J. 


By proceeding in a suit, the court held that, generally, the “plaintiff 
must be deemed to have waived his right to arbitration.” Wéilmotte v. 
Michelson, N. Y. L. J., September 26, 1945, p. 644, Pecora, J. 


Waiver of Arbitration Evidenced by Undue Lapse of Time. In a proceeding 
arising under an arbitration clause in a construction contract, the award 
was vacated by a Delaware court because of misconduct and evident par- 
tiality on the part of at least two of the arbitrators. When one of the 
parties, more than six months later, started a new action in New York, 
the court held that such party had, by this delay, obviously abandoned the 
idea of arbitration. Said the court: 


“The defendants having failed to take any action for over six months 
with regard to the arbitration, it may well be regarded that they had 
similarly abandoned such idea. As was said in the Court of Appeals in 
Nagy v. Arcas Brass & Iron Co. (242 N. Y. 97, at p. 99): ‘The Arbi- 
tration Law contemplates prompt action and too long a delay in seeking 
appropriate relief may be easily construed as an indication that this 
claim is waived.’ ” 


Johnson v. Murphy, N. Y. L. J., November 14, 1945, p. 1339. 


Similarly, a party to an arbitration agreement, by waiting five months to 
take steps to indicate an intention to arbitrate, and by securing adjourn- 
ments in court procedure, thus became “guilty of laches in electing to stand 











Co 
tra 
in 


dit 
no’ 
wa 


Arbitration Law and Decisions 87 





on its right to compel arbitration.” Gay Junior Dresses, Inc. v. Cohen, 
N. Y. L. J.. January 9, 1946, p. 107, Null, J. 


Question of Expiration of Time Limit as Waiver Is for the Arbitrators. A lease 
provided that rental for the period from 1946 to 1966 should be fixed by 
the written award of a board consisting of two real estate appraisers ap- 
pointed by the parties and a third arbitrator to be designated by the first 
two or by the presiding Justice of the Appellate Division, First Department, 
in the event of their failure to agree upon the third arbitrator. It was 
further provided that the award should be rendered not later than November 
15, 1945, and for an amount of not less than $65,000 per anum. Although 
the parties failed to initiate arbitration within the time limit indicated in 
the lease, the court nevertheless directed arbitration pursuant to Sec. 1452 
C. P. A., pointing out that only two issues may be determined by the court, ° 
namely whether an agreement to arbitrate was made and whether there was 
a failure or refusal to arbitrate. All other questions, namely, waiver of 
arbitration, lapse of right to arbitrate by failure to invoke same within 
the time limits, election not to arbitrate, “are left to the arbitrators,” refer- 
ring to Matter of Lipman, 263 App. Div. 880. Matter of Broadway—40th 
St. Corp., N. Y. L. J., January 30, 1946, p. 401, McLaughlin, J. 


Filing of Mechanic’s Lien as Waiver of Arbitration Depends Upon Provisions of 
Statute. Institution of an action for foreclosure of a mechanic’s lien con- 
stitutes a waiver of arbitration. Knutson v. Lacher, 18 N. W. 2d 688 
(Supreme Court of Minnesota, 1945). (See, however, the New York Lien 
Law as amended (N. Y. Laws of 1929, ch. 34), whereunder the mere filing of 


a mechanic’s lien does not constitute a waiver of the right to arbitrate). 


Receivership Barred Pending Arbitration Procedure. In an action to dissolve 
a partnership, the court held that it lacked jurisdiction to appoint a receiver 
where defendant, in opposing the motion and in answering the complaint, 
demanded that the plaintiff be required to arbitrate as provided for in the 
partnership agreement. Gut v. Branz, N. Y. L. J., September 25, 1945, p. 
628, Pecora, J. 


II. THE ARBITRATOR 


Court Encourages Appointment of Unbiased Arbitrators. A demand for arbi- 
tration made upon a party requested that any arbitrator appointed “shall 
in no wise be interested or connected financially, or otherwise” with either 
of the parties. A motion to strike out this paragraph as an improper con- 
dition or limitation with respect to the selection of an arbitrator and one 
not contained in the arbitration clause under which the demand was made, 
was denied: 


“The law should encourage the early establishing of such a position 
by one of the parties to an arbitration agreement, to the same extent 
as it discourages the designation of partial, interested or prejudiced 
arbitrators. It seems to me that the paragraph in dispute is in broad 
and general terms declaratory of New York State statute and case 
law, which require that arbitrators be fair, impartial and unprejudiced.” 


Film Classics, Inc. v. Hal Roach Studios, Inc., 57 N. Y. S. 2d 118. 
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Resignation of Arbitrator Does not Vitiate the Arbitration Agreement. When 
an agreement contains a general arbitration provision, separate and apart 
from an arbitration clause naming the arbitrator, the resignation of the 
named arbitrator does not vitiate the general provision whereby the parties 
submitted to arbitration. Horowitz v. Perahia, &c., N. Y. L. J., October 17, 
1945, p. 924, Null, J. 


Court Will Appoint Substitute upon Designated Arbitrator’s Failure to Act. Where 
more than two months had passed since the designation of the third arbi- 
trator and he had not signified, formally or informally, his intention to act, 
and had informally signified his inability to act, the court held that there 
“is no justification for further delay,” and therefore appointed a third 
arbitrator. Weiner v. Levy. N. Y. L. J., January 15, 1946, p. 189, Null, J. 


Right of Non-Participating Party to Challenge Improper Selection of Arbitrators 
Upheld. Even when a party has participated in any of the proceedings before 
the arbitrators, it may object to the confirmation of the award “because of 
the improper manner of the selection of the arbitrators” (Sec. 1458 (1) 
C. P. A.). The rights of a party who did not participate in any of the arbi- 
tration proceedings should not be less, the court held, in declaring such a 
party free to urge the lack of eligibility of the arbitrator who rendered an 
award. Barasch v. Harlowe Drugs, Inc., N. Y. L. J., October 30, 1945, p. 
1104, Valente, J. 


Fees of Arbitrators Are Regulated by Statute in Absence of Parties’ Agreement 
Otherwise. Parties entered into a stipulation “that the arbitrators may 
determine the fees due to them as they in their discretion may deem just.” 
In reducing the fees fixed in the arbitration award, the court held that 
fees of arbitrators are limited by the statutes unless expressly otherwise 
agreed by the parties and that “no rights accrued to the arbitrators by 
reasons of the stipulation,” inasmuch as it is not in compliance with Sections 
1457 and 1545 C. P. A. Farkas v. Winkler, N. Y. L. J., January 19, 1946, p. 
256, Null, J. 


An umpire chosen by the other two arbitrators demanded, during the 
hearings, fees in excess of those prescribed by statute (namely, $25 per 
diem; Sections 1567, 1545 C. P. A.). As no previous agreement on fees at 
the rate demanded had been entered into with the party from whom the 
payment was requested, the court considered the umpire guilty of prejudicial 
misconduct and vacated the award. Belart Const., Inc. v. Mutual Const. 
Corp’n, N. Y. L. J., October 31, 1945, p. 1121, Valente, J. 


An agreement for the examination of a corporation’s account by a firm 
of certified public accountants provided that half of all fees and expenses of 
the firm for its services should be paid by each party. One of the parties, 
however, refused to pay half of the retainer demanded in advance and ob- 
jected to the offer of the other party to pay the fees on behalf of both parties. 
The court held that the fees may not be demanded in advance. Hub In- 
dustries, Inc. v. George Mfg. Corp., 54 N. Y. S. 2d 741 (App. Div. 2d Dept., 
1945). 
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Ill. THE AWARD 


Jurisdiction of New York Courts for Entry of Judgment upon Award against 
Foreign Corporation. A contract between a company in the United States and 
one in Canada provided for the submission of all controversies to arbi- 
tration under the Rules of the American Spice Trade Association, which 
Rules called for arbitration in New York and entry of judgment upon the 
award “in accordance with the practice of any Court having jurisdiction.” 
The Canadian corporation did not take part in the arbitration and challenged 
the judgment entered upon the award (49 N. Y. S. 2d 546) because notice 
was served upon it only by mail. It was held that the contract did not 
confer upon the New York courts personal jurisdiction of the corporation: 


“Personal jurisdiction must first be obtained before judgment may be 
entered against him upon the award.” 


Red Line Commercial Co., Inc. v. The Pastene Co., Lim., 59 N. Y. S. 2d 
546 (App. Div. First Dept., in a three-to-two decision) .* 


Final Award Dissolving Partnership Constitutes Bar to New Action. A dis- 
pute between professional entertainers and their business manager as to 
the division of the proceeds of an enterprise in Los Angeles was submitted 
to “arbitration under the Rules of the American Arbitration Association, 
under the supervision of the Actors’ Equity Association, The American 
Federation of Radio Artists, or any other branch of the Four A’s 
that might be affected.” An award determining that the partnership had 
been dissolved by the withdrawal of an entertainer was confirmed by the 
Superior Court. The question arose whether the award, which was entered 
as a judgment, constitutes a bar to a new action for accounting for sub- 
sequent profits. The California District Court of Appeal held that the 
finding of the arbitrators on the dissolution of the partnership was binding 
and that such award having become a final judgment was not subject to 
collateral attack. Goldkette v. Daniel, 160 P. 2d 145 (D. C. App., California, 
1945). 


Award. In order to exercise the right of redemption in a mortgage fore- 
closure sale, arbitrators were appointed to determine the value of permanent 
improvements to the land. The arbitrators rendered a unanimous award, 
which was attacked on the ground that they reached their conclusions as a 
result of a misconception of the facts especially relative to the cost of 
improvements. In confirming the award, however, the court held: 


“To set aside an award for a mistake of law or fact in arriving at a 
conclusion, the mistake must appear upon the face of the award.” 


Norris v. Wynne, 22 S. 2d 730, 732 (Supreme Court of Alabama, 1945). 





*The case is pending before N. Y. Court of Appeals. A detailed note 
dealing with the elements of this case as distinguished from previous cases 
and the various legal aspects involved will be published in the next issue of 
the JOURNAL. 
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Grounds for Refusal of Courts to Review Arbitration Awards. Where the parties 
to a construction contract had designated as arbitrator the contracting 
officer [Chief of Army Engineers], the court held that “those parties are 
bound by that arbiter’s determination of the disputed questions of fact and 
they have no other avenue of relief except in case of fraud or gross error 
amounting to fraud, and the arbiter’s determination of the facts, once made, 
is not subject to the revisory powers of the courts.” Stiers Bros. Const. Co. v. 
Broderick, 60 Fed. Supp. 792 (District Court Kansas, 1945). 


“An erroneous award is one of the risks taken by parties who agree to 
arbitrate.” In re Chelsea Music Corp’n, N. Y. L. J., November 28, 1945, 
p. 1476, Walter, J. 


When a party has participated in the selection of the arbitrators and the 
proceedings, “he may object to the confirmation of the award only upon 
the grounds referred to in Section 1458 of the Civil Practice Act.” Rosman 
v. Liederfarb, N. Y. L. J., January 25, 1946, p. 340, Smith, J. 


A fire insurance policy provided for the determining by appraisers of 
the sound value of the property and the loss sustained. In an attack upon 
an award, the court held than “an award, fully made, is not subject to 
collateral attack,” although it may be set aside in the manner and for the 
reason of partiality, corruption and misconduct, as defined in New Jersey 
Rev. Stat. 2:40-10. Kearns v. Firemen’s Ins. Co. of Newark, 42 A. 2d 58 
(Supreme Court of New Jersey, 1945). 


Interest not Included in Award Unless Specifically Directed by Arbitrators. An 
award under the Rules of the American Arbitration Association directed the 
payment of a certain sum of money “in full settlement of the claims sub- 
mitted to arbitration.” In confirming this award, the court refused to add 
interest on the award from the date of the commencement of the action as 
requested by the plaintiff: 


“Although the question of interest was not specifically covered by 
the agreement to submit the matter to arbitration, the language of the 
agreement is sufficiently broad to justify the presumption that the 
arbitrators’ decision was intended to be a final adjustment of all mat- 
ters in controversy .... no instance has been brought to the court’s 
attention in which interest has been added to the amount of an arbi- 
tration award unless specifically directed by the arbitrators.” 


Richards v. Richards, N. Y. L. J., December 1, 1945, p. 1528. 





LABOR--MANAGEMENT 


I. THE ARBITRATION AGREEMENT 


Arbitration Agreement Signed “Under Duress” by NWLB Invalidated. The 
National War Labor Board prepared, in 1944, and the company signed 


“under protest,” an agreement governing the labor relations of the parties. - 


This contract provided for submission of disputes to an arbitrator to be 
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appointed by the National War Labor Board. Subsequent to the expiration 
of said Board, the union’s request for the appointment of an arbitrator by 
the court was denied; generally no contract as a condition precedent to an 
application under Chap. 84, C. P. A. “is ever made if a signature is extorted 
by fear or threat . . . . no signature is evidence of consent if ‘the apparent 
consent of one party is actually unreal because, for example, it was in- 
duced by fraud or duress’ (Aqua v. Warshaw, 179 Misc. 479, citing authori- 
ties).””. The court did not pass upon the further questions, namely as to 
whether the contract was limited to operation during the life of the National 
War Labor Board, which ceased to exist on January 3, 1946, and as to 
whether the parties agreed to arbitrate only before a particular class of 
arbitrators no longer existing. Granata v. Ira T. Bushey & Sons, Inc., N. Y. 
Supreme Court, Trial Term, Part IV, N. Y. L. J., March 1, 1946, p. 831, 
Johnson, J. 


U. S Arbitration Act Held Applicable to Labor Disputes. In a case involving 
unpaid overtime wages claimed under the Fair Labor Standards Act of 1938, 
the Circuit Court of Appeals, Third Circuit, declared applicable the United 
States Arbitration Act and confirmed a decision whereby a court action 
was “stayed until arbitration has been had in accordance with the terms of 
the agreement.” The collective bargaining agreement provided for arbitra- 
tion “of any difficulty or disagreement ....in any way growing out of 
the relations of the employers and employed.” In following its former 
decision in Donahue v. Susquehanna Collieries, 139 F. 2d 3 (1943), which 
was approved by the Fourth Circuit in Agostini Bros. Bldg. Corp. v. United 
States, 142 F. 2d 854 (June 2, 1944), but distinguished by the Sixth Cir- 
cuit in Gatliff Coal Co. v. Cox, 142 F. 2d 876 (June 1, 1944), the court said: 


“While it is true that in defining commerce in Section 1 [of the U. S. 
Arbitration Act] contracts of employment of specified types of em- 
ployment were excluded, it should be noted, that this exclusion was only 
in the definition of commerce in that Section. Section 3 of the statute 
[stay of proceedings] does not use the term ‘commerce.’ We do not 
think that the limit in the definition in Section 1 should be applied as an 
over-all limitation elsewhere to this Section where the defined term is 
not used.” 


Hudson Coal Co. v. Watkins, 151 F. 2d 311, 320, confirming 54 F. Supp. 
953; the U. S. Supreme Court denied certiorari on February 4, 1946, and 
rehearing on March 4, 1946, 


Arbitrator May Direct Reinstatement of Employees under Unlimited Arbitra- 
tion Clause. Under a clause whereby an impartial umpire was not limited 
to the final determination of the sole question of wrongful discharge, but, 
on the contrary, was accorded power by both sides to determine “any 
grievance, dispute or controversy” not satisfactorily settled between the 
parties, the umpire has the power to direct the reinstatement of an employee 
without back pay, even when he found that he had been discharged for 
not obeying a direction which the employer had the right to give. Atlantic 
Basin Iron Works, Inc. v. Industrial Union of Machine & Shipbuilding 
Workers of America, CIO, Local 39, 59 N. Y. S. 2d 662. 
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General Submission Held to Include All Grievances. Under an agreement to 
arbitrate “any grievance arising out of the alleged violations by the [bus] 
company of any provisions of the contract, or any unjust treatment of 
employees,” it was held that the arbitrator was not confined to a dispute 
concerning three bus routes. Moreover, by participating in the hearings 
before the arbitrator involving all the lines petitioners acquiesced in the 
enlarged scope of the proceeding. Matter of Green Bus Lines, Inc., N. Y. 
L. J., January 16, 1946, p. 213, Stoddard, J. 


Scope of Arbitration Clause for Determination by Arbitrator. In a hearing 
before the National War Labor Board in July, 1945, a company “recognized” 
a contract concluded by the Association of Uptown Converters, Inc., of 
which it was a member, and a union. When the union later demanded arbi- 
tration, however, the company contended it was not bound by the contract, 
since it had never signed the agreement. In denying the company’s motion to 
stay an arbitration proceeding initiated by the union, the court found no sub- 
stantial issue existing as to the making of the contract pursuant to which the 
arbitration proceeding was initiated. The court held: ‘The scope of the 
contract is a matter to be determined in the [arbitration] proceeding.” 
Belding Heminway Co. v. Wholesale & Warehouse Workers Union, Local 65, 
CIO, N. Y. L. J., February 15, 1946, p. 629, Hecht, J. 


Stay of Arbitration When no Arbitrable Issue Is Presented. Under a provision 
for arbitration “whenever any dispute shall arise for any cause, reason or 
matter between the parties concerning the agreement and/or the rights, 
obligations or liabilities of the parties,” an arbitration on the question of 
the discharge of an employee for cause was stayed because no arbitrable 
issue was presented, inasmuch as the absolute right of discharge under the 
agreement is not qualified by any requirement such as good cause. RKO 
Service Corp. v. Moving Picture Machine Operators Union, Local 306 of the 
International Alliance of Theatrical Stage Employees and Moving Picture 
Machine Operators of the United States and Canada, 269 App. Div. 925, 
57 N. Y. S. 2d 824; motion for leave to appeal denied, 59 N. Y. S. 2d 300 
(App. Div. First Dept., 1945). 


II. THE ARBITRATOR 


Removal by Court of Arbitrator Upon Challenge for Presumptive Bias. In a 
court procedure for a temporary injunction against a striking union, a 
settlement was reached between the parties under which the judge was 
empowered to name an arbitrator. The company later challenged the im- 
partiality of the arbitrator so designated as devoted to the cause of labor. 
The court, in declaring the office of the arbitrator vacant and naming a 
successor arbitrator, stated: 


“I have now come to know of the idealism of the arbitrator, but this, 
it seems to me, can only hinder him in the proper performance of his 
task. Paradoxical as this may appear, the circumstances permit no 
other thought. At all events, this very challenge, it may well be said, 
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arrests, if it does not substantially impair, the usefulness of the in- 
cumbent.” 


Western Union Tel. Co. v. Selly, N. Y. L. J., February 27, 1946, p. 785, 
Levy, J., affirmed, without opinion, N. Y. L. J., March 16, 1946, p. 1047. 


Fees of Arbitrators Are Regulated by Statute in Absence of Parties’ Agreement 
Otherwise. Sec. 1457 C. P. A. provides that, unless otherwise expressly 
provided in a submission to arbitration or the contract to arbitrate, the 
fees of an arbitrator shall not exceed the fees of a referee. Sec. 1545 
Cc. P. A. provides that “for each day spent in the business of a reference, 
the referee shall be entitled to $25.00 .... unless a different rate is fixed 
by the court or by consent.” In the absence of an agreement of the parties, 
the court held that the fees of an arbitrator should be $25.00 for each 
day, and further, that while Section 19 of the General Construction Law 
states that the calendar date includes the time from midnight to midnight, 
a referee or arbitrator is not limited to a fee proportioned upon such part of 
a day as he might necessarily spend. The law does not generally regard 
fractions of a day. Dubinsky v. Joseph Love, Inc., 270 App. Div. 267, 59 
N. Y. S. 2d 8 (App. Div., First Department, 1945). 


Ill. THE AWARD 


Employer Bound by Award Despite Intra-Union Dispute on Bargaining Agent. 
An employer submitted to arbitration a dispute with an AFL union, but 


challenged the confirmation of the subsequent award on the ground that 
the competence of the AFL local as collective bargaining agent of the em- 
ployees was disputed by a rival local of the CIO before the State Labor 
Relations Board. As the award was made without prejudice to the rights 
of any interested party under the State Labor Relations Act, it was con- 
firmed by the court, which pointed out: “A party may not submit to 
arbitration and then, when not suited by the award, decide the submission was 
a mistake and refuse to be bound thereby.” In re Building Service Employees 
International Union, Local 32-K, N. Y. L. J., February 1, 1946, p. 442, 
Lockwood, J. 


Impartial Chairman’s Determination Is Binding as to “Direct Labor Costs” 
Under Price Regulations. In an action of the Office of Price Administration 
for alleged violation of price regulations, the company referred to determina- 
tion by an Impartial Chairman the question of allowing an increase in wages 
of garment workers as binding upon it under the collective bargaining 
agreement. The court sustained the contention of the company that the 
question of “direct labor costs” as determined by the Impartial Chairman 
could not thereafter be challenged: 


“An arbitrator, in the absence of any agreement limiting his au- 
thority, is the final judge of both law and fact and his award will not 
be reviewed or set aside for mistake in either Whether Clause 
44 of the contract actually did provide for an increase in wage rates 
for the reason given by the Impartial Chairman, and whether the facts 
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warranted the rate granted, are questions forever closed to the parties 
to the agreement . . . . his construction is a final declaration as to the 
meaning of the Clause as intended by the parties to the agreement, 
which intention should control the process of interpretation by this 
court.” 


Bowles v. Biberman Bros., Inc., 61 F. Supp. 614, 617 (District Court 
Pennsylvania, 1945). 


Direction of Arbitrator to Reinstate Employee not Reviewable on Merits by 
Court. An arbitration award directing the reinstatement of a pharmacist 
who had allegedly left his job without permission was attacked on the 
merits. The court confirmed the award and, in reviewing decisions vacating 
arbitral awards, said: 


“No case cited by the respondent is authority for court inquiry into 
the sufficiency of the reasons which an arbitrator may assign for his 
award, for the reason that the objective of Article 84, Civil Practice 
Act, is to stamp with finality awards which are directed to the issues 
presented for arbitration. It is, therefore, immaterial that the arbi- 
trator may have been animated by reasons which a court of law might 
deem insufficient.” 


Plazmont Pharmacy, Inc. v. Retail Drug Store Employees Union, Local 
1199, 57 N. Y. S. 2d 387. 


Reports of Experts Submitted to Arbitrators Must Be Available to Parties. 


Union and employer submitted a dispute with respect to the “question of 
duration of contract and wages” to arbitration. An award fixing the rate 
of pay for drivers was contested by the employers on the ground that they 
were not given a full hearing, in that the board considered a report of 
experts of its own appointment without allowing employers an opportunity 
to examine the report and to meet the evidence it contained: 


“While .... the defendants knew that the report had been filed 
and that they made no request for a hearing to present evidence or to 
meet the ‘evidence of the report’ until after the board had rendered its 
decision, we are of the opinion that it cannot be said as matter of law 
that they thus waived their rights to be further heard. In the circum- 
stances, it was the duty of the board not to proceed to decision before 
further hearing and notice thereof to the defendants It follows 
that the board erred as matter of law in receiving and considering the 
report of the experts without affording the defendants an opportunity 
to meet that evidence, and that the award is invalid.” 


Burns v. Thomas Cook & Sons, Inc., 58 N. E. 2d 150 (Supreme Judicial 
Court of Massachusetts). 


Alleged Miscalculation of Figures not Reviewable by the Court when Agreement 
Confers Final Authority on Arbitrator. An objection to an award, on the ground 
that it was based upon an “evident miscalculation of figures” showing 
that the actual mileages of certain bus routes were not the same as the 
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arbitrator had originally stated them, was overruled by the court in view 
of the fact that the arbitration agreement of the parties provided that 
“the arbitrator named herein shall be the sole judge of what may be 
necessary to make a full and complete determination of the subject matter,” 
and for the further reason that the arbitrator stated that his findings were 
not based upon mileages but upon actual operating experiences. Matter of 
Green Bus Lines, Inc., N. Y. L. J.,. January 16, 1946, p. 218, Stoddard, J. 





NOTES 


New Maryland Law on the Arbitration of Death Taxes. Mary- 
land enacted in 1945 new statutory provisions relating to the 
arbitration of death taxes, when there are conflicting claims as 
to the domicile of the decedent. They are similar to those pre- 
viously enacted in Massachusetts (Chapter 428, Acts and Re- 
solves of Massachusetts 1943, p. 530). The arbitration provi- 
sions are contained in thirteen sections. Section 140A of Article 
81 of the Annotated Code of Maryland provides as follows: 
“When the Register of Wills claims that a decedent was domiciled 
in this state at the time of his death and the taxing authorities of 
another state or states make a like claim on behalf of their state or 
states, the State Comptroller may with the approval of the Attorney 
General make a written agreement with the other taxing authorities and 
the executor or administrator to submit the controversy to the decision 
of a Board consisting of one or any uneven number of arbitrators. The 
executor or administrator is hereby authorized to make the agreement. 
The parties to the agreement shall select the arbitrators.” 


Section 140D provides that the determination of an arbitration 
board as to the domicile of the decedent at the time of his death, 
by majority vote, “shall be final for purposes of imposing and col- 
lecting death taxes but for no other purposes.” 


North Carolina and New Hampshire Have New Labor Arbitra- 
tion Laws. North Carolina has passed an Act to Establish an 
Arbitration Service in the Department of Labor and for the 
Voluntary Arbitration of Labor Disputes in North Carolina 
(Chapter 1045 of 1945 Session Laws and Resolutions, p. 1371, 
ratified March 21, 1945). Section 1 sets forth a Declaration of 
Policy, as follows: “It is hereby declared as the public policy of 
this State that the best interests of the people of the State are 
served by the prompt settlement of labor disputes.” The Arbi- 
tration Service, under the general supervision of the Commis- 
sioner of Labor, provides for the selection of an arbitration 
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panel of five persons, the chairman to be selected by the Com- 
missioner. Further provisions of the statute deal with authority 
of the arbitration board to subpoena witnesses, the qualification 
of arbitrators, and other matters. 

New Hampshire’s recently enacted Act relates to Arbitration 
Agreements between Employer and Employees. (Chapter 191 
of the Laws of the State of New Hampshire, 1945, p. 353, ap- 
proved May 18, 1945), amending Section 1 of Chapter 415 of 
the Revised Laws so as to read: 

“Validity of Arbitration Agreements. A provision in any written 
contract to settle by arbitration a controversy thereafter arising out 
of such contract, or an agreement in writing to submit to arbitration 
any controversy existing at the time of the agreement, shall be valid, 
irrevocable, and enforceable, save upon such grounds as exist at law 
or in equity for the revocation of any contract. The provision of this 
chapter shall not apply to any arbitration agreement between employer 
and employees, or between employers and associations of employees 
unless such agreement specifically provides that it shall be subject to 
the provisions of this chapter.” 

New York Brings Arbitration of Rental Disputes under Arbitra- 
tion Statute. New York’s Commercial Emergency Rent Law, 
enacted in 1945, provided for the determination of a reasonable 
rent based on the fair rental value of the tenant’s commercial 
space, and gave landlords the alternative right of a suit in the 
Supreme Court or, by agreement with the tenant, of arbitrating 
the question of whether the emergency rent provided in the 
Act is a fair one, and if not, what additional rent should be paid. 

An amendment to this law, effective March 30, 1946, makes 
the New York Arbitration Statute (Art. 84 of the C.P.A.) ap- 
plicable to such controversies submitted to arbitration under the 
Commercial Emergency Rent Law. The amendment further 
provides: “Neither the oath of any arbitrator, nor any hearing 
provided for under such Article shall be waived, nor shall any 
person act as any such arbitrator who directly or indirectly in 
any way shall be connected or associated in interest or otherwise 
with the landlord or the tenant, and no arbitration agreement 
shall be submitted to the Supreme Court unless the application 
be accompanied by an affidavit of the arbitrator or arbitrators 
showing strict compliance with this requirement.” 
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Space limitations prevent inclusion in this issue of reviews of 
the many books received by the editors. These publications will 
be reviewed in the next issue of the JOURNAL. 


THE PACIFIC SETTLEMENT OF INTERNATIONAL DISPUTES 
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The United Nations’ International Court of Justice, (1945) 15 Fortnightly 
Law Journal (Toronto), p. 119. 


ARTICLES ON ARBITRATION 


The Dispute Article in Government Contracts, by Leslie L. Anderson. 
Michigan Law Review, Vol. 44, p. 211 (1945). Deals with the different 
methods of determining disputes in which governmental agencies are 
involved, among them arbitration, stating at p. 221: “It is fairer to the 
contractor and less harsh on him to permit settlement by arbitration 
rather than by the decision of some agent of the government.” 

In Tema di Litispendenza rispetto ad una Sentenza Arbitrale Straniera, 
by U. Bassano. Revista di Diritto Internazionale, Vol. 33, p. 188 
(1941). Reviews the execution in the courts of Naples, Italy, of an 
award rendered by an arbitral tribunal in Hamburg, Germany, against 
an Italian corporation, and the application of the 1927 Geneva Con- 
vention on Execution of Foreign Arbitral Awards to which inter- 
national agreement both Germany and Italy are parties. 

Arbitration in Labor Relations and the Lawyer, by J. Brandschain. Penn- 
sylvania Bar Association Quarterly, Vol. 17, p. 99 (1945). 

Projet de Creation de Tribunaux Arbitraux aprés la Guerre, by Maurice de 
Wée. Revue Egyptienne de Droit International 30 (1945). Suggests 
the creation of arbitral tribunals for the settlement of postwar disputes, 
referring to the resolution of the French Chambre des Deputés of June 
27, 1930, on the establishment of mixed international tribunals. 

The Enforcement of British Arbitration Awards in the U.S. A., by Martin 
Domke. Journal of Comparative Legislation and International Law 
(London), Vol. 27, p. 109 (1945). 

Western Hemisphere Systems of Commercial Arbitration, by Martin Domke 
and Frances Kellor. University of Toronto Law Journal, Vol. 8, p. 307 
(1946). A survey of the Inter-American Commercial Arbitration Sys- 
tem, International Commercial Arbitration in the United States, and 
the Canadian-American Commercial Arbitration System. 

Industrial Arbitration in Australia, by Ll. Jones. Modern Law Review (Lon- 
don), Vol. 8, p. 63 (1945). Describes various aspects of compulsory 
arbitration under the Commonwealth Conciliation and Arbitration Act 
1904. ‘ 

The Corpus Juris of New China, by Charles Lobingier. Tulane Law Review, 
Vol. 19, p. 512 (1945). Deals at p. 527 with mediation and the applica- 
tion of the 1935 Code of Civil Procedure and Law relating to the 
mediation of disputes in civil matters. 

The Constitutional History of Industrial Arbitration in Australia, by 
G. W. C. Ross. Minnesota Law Review, Vol. 30, p. 1 (1945). Reviews 
in an article annotated by 85 notes the wartime cases of the High 
Court of Australia which interpreted the powers of the Arbitration 
Court. 

Commercial Arbitration in Swedish-American Trade, by R. Emerson Swatt. 

The American-Swedish Monthly, Vol. 30, No. 12, p. 18 (December 1945). 

Refers to instances of arbitration in trade relations between the two 

countries. 
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FOREIGN TRADE ARBITRATION FACILITIES AND 
SERVICES 


THE AMERICAN ARBITRATION ASSOCIATION has taken the initia- 
tive in establishing foreign trade arbitration facilities and ser- 
vices. They are established for the purpose of settling, in the 
fairest and most expeditious manner, any dispute or difference 
in which American and foreign parties are involved, thus remov- 
ing causes of friction, misunderstanding, discord and other an- 
tagonistic attitudes of mind which so often accompany or follow 
unsettled controversies and which, if ignored, inevitably destroy 
goodwill, confidence and cooperation. 

These facilities and services are provided through arrange- 
ments in which the Association is a-participant. There follows a 
description of these facilities and services. 


AMERICAN FACILITIES AND CLAUSE 


National facilities and services in the United States are estab- 
lished and maintained by the American Arbitration Association. 
It is a non-partisan, non-profit-making, scientific and educational 
membership corporation, authorized under a New York Charter 
for the sole purpose of advancing the knowledge and use of 
arbitration. 

The Association maintains a central headquarters in New York 
City and thirty branch offices located in Albany, Atlanta, Boston, 
Buffalo, Charlotte, Chicago, Cincinnati, Cleveland, Dallas, Den- 
ver, Des Moines, Detroit, Indianapolis, Kansas City (Mo.), Los 
Angeles, Memphis, Milwaukee, Minneapolis, New Haven, New 
Orleans, Oklahoma City, Omaha, Philadelphia, Pittsburgh, Port- 
land (Ore.), St. Louis, Salt Lake City, San Francisco, Seattle, 
Washington, D. C. 

It maintains a panel of more than ten thousand volunteer arbi- 
trators located in fourteen hundred and eighty-four communities. 
It is in a position to offer arbitral services in these communities 
and in other localities where an arbitration is desired by the par- 
ties. The Association provides Rules of Procedure, hearing- 
rooms, administrative and clerical services for these facilities. 
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The costs are uniform, being set forth in the Rules, and are 

based upon the amount involved and the number of hearings 

required. It offers the following arbitration clause as best 

adapted to facilitating observance of arbitration agreements and 
awards: 

Any controversy or claim arising out of, or relating to, this contract 

or the breach thereof, shall be settled by arbitration in accordance with 

the Rules, then obtaining, of the American Arbitration Association, and 


judgment upon the award rendered may be entered in any court having 
jurisdiction thereof. 


This clause is valid, irrevocable and enforceable under the 
United States Arbitration Act and under fifteen state laws. 
Observance of the agreement and award is ordinarily obtained 
without recourse to law through the good faith of the parties and 
the cooperation of trade and commercial organizations. 


If parties wish to arrange for an arbitration outside of the 
territory of the United States, under the Rules of the American 
Arbitration Association, they may do so by using the following 
clause in their contract: 

Any controversy or claim arising out of or relating to this contract, 
or the breach thereof, shall be settled by arbitration in accordance with 
the Rules, then obtaining, of the American Arbitration Association. The 
Association is authorized to make arrangements for this arbitration to 
be held under these Rules in any locality or territory agreed upon by 
the parties or as designated by the Association. This agreement shall 
be enforceable and judgment upon any award rendered by all or a 


majority of the arbitrators may be entered in any court of any country 
having jurisdiction. 


INTER-AMERICAN COMMISSION FACILITIES AND CLAUSE 


The general arbitration clause of the Inter-American Commer- 
cial Arbitration Commission may be used in any contract when 
the parties are nationals or residents of different Republics or 
when one party is such a national or resident and when they 
have agreed to arbitrate under the Rules of the Commission. The 
clause is as follows: 

Any controversy or claim arising out of or relating to this contract, 
or the breach thereof, shall be settled by arbitration, in accordance with 


the Rules, then obtaining, of the Inter-American Commercial Arbitra- 
tion Commission. This agreement shall be enforceable and judgment 
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upon any award rendered by all or a majority of the arbitrators may 
be entered in any court having jurisdiction. The arbitration shall be 
held in or wherever jurisdiction may be obtained over the 
parties. 


The Rules of the Commission are administered in the United 
States by the United States Committee of the Commission and 
in other Republics by local committees. The Arbitration Com- 
mittee of the Commission is the general administrative body. 

The Commission has a special panel of arbitrators and local 
administrative committees in the United States and in several 
other Republics and it can arrange for a proceeding to be held 
under its uniform Rules. 


CANADIAN-AMERICAN FACILITIES AND CLAUSE 


Under an arrangement between the Canadian Chamber of 
Commerce and the American Arbitration Association, the follow- 
ing clause is recommended: 

Any controversy or claim arising out of or relating to this contract, 
or the breach thereof, shall be settled by arbitration, in accordance with. 
the Rules of Procedure, then obtaining, of the Canadian-American 
Commercial Arbitration Commission, established by the American Arbi- 
tration Association and the Canadian Chamber of Commerce, and judg- 
ment upon the award rendered may be entered in any court having 
jurisdiction thereof. 


This Commission was established jointly by the Chamber and 
the Association in 1943 and consists of nine members from each 
organization, with headquarters in Montreal and New York. 


WESTERN HEMISPHERE COMBINED FACILITIES AND CLAUSE 


Under an arrangement entered into by the three Western 
Hemisphere Systems of Arbitration—the American, Inter-Ameri- 
can and Canadian-American—parties may use a general clause, 
instead of the separate clauses of each organization. This has 
the advantage of providing foreign parties, who are not certain 
of the locale of their arbitration at the time of making the con- 
tract, with a method of selection : 

Any controversy or claim arising out of or relating to this contract, 
or the breach thereof, shall be settled by arbitration in accordance with 
the Rules, then obtaining, of the- American Arbitration Association. 


Any such arbitration shall be held in the United States, at the City 
of unless, by agreement, the parties hereto select another 
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location. If by such agreement of the parties, the arbitration is held 
in any of the Latin American Republics, then the Rules of the Inter- 
American Commercial Arbitration Commission shall apply. Or if such 
arbitration is to be held in the Dominion of Canada, then the Rules of 
the Canadian-American Commercial Arbitration Commission shall ap- 
ply. Or if the arbitration is to be held at any point outside of the above 
described areas, then whatever Rules the parties agree to shall apply. 
Judgment upon the award rendered may be entered in any court having 
jurisdiction in any country. 


MANCHESTER (ENG.)-AMERICAN FACILITIES AND CLAUSE 


Under an arrangement entered into between the Manchester 
(England) Chamber of Commerce and the American Arbitra- 
tion Association, the following arbitration clause is available for 
contracts between parties in the United States and Manchester, 
engaged particularly in the cotton textile trade: 

Any controversy or claim arising out of or relating to this contract 
or the breach thereof shall be settled by arbitration in accordance with 


the arrangement made in August 1939 between the American Arbitra- 
tion Association and the Manchester (England) Chamber of Commerce. 


The arrangement referred to provides for arbitration in the 
United States under the Rules of the American Arbitration Asso- 
ciation or of the Chamber of Commerce of the State of New 
York or of the General Arbitration Council of the Textile Indus- 
try and under the Rules of the Chamber when the arbitration is 
to be held in Manchester. When the parties are not agreed upon 
the alternate American Rules, those of the Association will 
prevail. 

When the parties fail to agree upon the country where the arbi- 
tration is to be held, the Presidents of the two collaborating 
organizations decide the locality. 


LONDON-NEW YORK FACILITIES AND CLAUSE 


The American Chamber of Commerce in London and the Amer- 
ican Arbitration Association have an arrangement under which 
parties to a contract may use a clause providing for arbitration 
in London under the Rules of the Chamber or for arbitration in 
the United States under the Rules of the Association. This clause, 
revised in 1945, is as follows: 


All claims or controversies arising out of or in relation to this con- 
tract or agreement shall be settled under the Rules of the American 
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Chamber of Commerce in London when the parties hereto agree that 
the arbitration shall be held in London; or under the Rules of the Ameri- 
can Arbitration Association when the parties hereto agree that the 
arbitration shall be held in the United States. Judgment upon the 
award rendered may be entered in any court having jurisdiction thereof. 


INTERNATIONAL CHAMBER OF COMMERCE-AMERICAN FACILITIES 
AND CLAUSE 


Under an arrangement entered into between the International 
Chamber of Commerce (approved at its Copenhagen meeting in 
July, 1939) and the American Arbitration Association, the fol- 
lowing arbitration clause has been approved: 

All disputes arising in connection with the present contract shall be 
finally settled under the Rules of Conciliation and Arbitration of the 
International Chamber of Commerce by one or more arbitrators ap- 
pointed in accordance with the Rules, unless the arbitration is to be 
held in the United States, in which instance the proceedings shall be 
conducted under the Rules of the American Arbitration Association. 


When the parties have not indicated where the arbitration is 
to be held and cannot agree within a time limit of one month, the 
decision shall be taken by the Court of Arbitration of the Interna- 
tional Chamber, according to its usual procedure under its Rules; 
but only after consulting a sub-committee of three members, one 
of whom shall be named by the American Arbitration Association. 

A special International Panel of Arbitrators has been estab- 
lished in the United States, in addition to the National Panel of 
the American Arbitration Association, in order that parties may 
have a neutral person available as a single or additional arbitra- 
tor, if they so desire. 


CHINESE-AMERICAN FACILITIES AND CLAUSE 


Early in 1945, the Association, at the request of the Depart- 
ment of State, submitted a memorandum recommending that 
there be established a system of arbitration for the settlement 
of any disputes or differences arising out of business and trade 
relations between Chinese and Americans. This memorandum 
was submitted through official channels to the Chinese Govern- 
ment, which approved the proposal and immediately appointed 
a Delegation comprising six leading Chinese businessmen and 
bankers to confer with a committee of twenty American busi- 
hnessmen and bankers designated by the Association who have 
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been cooperating with the Department of State in promoting an 
appropriate bi-lateral arbitration arrangement between Chinese 
and American businessmen and commercial organizations. Mr. 
James S. Carson and the Honorable Li Ming are Co-chairmen of 
the Joint Organization Committee. This Committee is now en- 
gaged in the organization of a Chinese-American Trade Arbitra- 
tion Commission and in the formulation of principles of agree- 
ment, joint rules of procedure, joint administrative arrange- 
ments, and a joint clause. 

Until such time as the Commission is in a position to function, 
and in order to provide for arbitration in contracts now being 
entered into, the Association recommends the use of the follow- 
ing temporary clause: 


Any controversy or claim arising out of or relating to this contract, 
or the breach thereof, shall be settled by arbitration in accordance with 
the Rules, then obtaining, of the Chinese-American Trade Arbitration 
Commission. If for any reason the arbitration cannot be conducted 
under the Rules of said Commission, then the arbitration shall be held 
under the Rules of the American Arbitration Association, which shall 
apply them in whatever locality the parties have designated for their 
arbitration. 


PHILIPPINE-AMERICAN FACILITIES AND CLAUSE 


Before World War II, the American Arbitration Association 
and the Chamber of Commerce of the Philippines opened negotia- 
tions for a Philippine-American Trade Arbitration Commission 
to facilitate the settlement of commercial differences and to pro- 
vide machinery therefor. Progress was being made in the enact- 
ment of a modern arbitration law for the Philippines and in the 
establishment of a joint commission when the war came. Nego- 
tiations have now been resumed and Philippine and American 
Sections of a new Commission have been established. Considera- 
tion of joint rules of procedure and a joint clause is in progress 
and will be in effect when conditions in the Philippines permit of 
the resumption of active trade. 

Until such time as the Commission is in a position to function 
and in order to provide for arbitration in contracts now being 
entered into, the Association recommends the use of the follow- 
ing clause: 


Any controversy or claim arising out of or relating to this contract, 
or the breach thereof, shall be settled by arbitration in accordance with 
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the Rules, then obtaining, of the Philippine-American Trade Arbitra- 
tion Commission. If for any reason the arbitration cannot be conducted 
under the Rules of said Commission, then the arbitration shall be held 
under the Rules of the American Arbitration Association, which shall 
apply them in whatever locality the parties have designated for their 
arbitration. ; 


Should an arbitration be held under Association Rules in the 
Philippines, arrangements will be made for their administration 
by the Chamber of Commerce of the Philippines. 


WORLD TRADE FACILITIES AND CLAUSE 


These arrangements for foreign trade facilities and clauses 
leave large areas, where Americans are intending to trade, with- 
out arbitration facilities and services especially adapted to Amer- 
ican trade. Among these may be noted South and West Africa, 
India, and other middle eastern and far eastern countries. From 
some of these areas, requests from commercial and trade organ- 
izations have come to the Association for discussions of bilateral 
arrangements for arbitration. 

From persons interested in the forthcoming International 
Trade Conference have come requests for suggestions for a World 
Trade Arbitration System, and the fitting into that World Sys- 
tem of the established or future foreign trade facilities and ser- 
vices initiated by this Association. 

These suggestions are under consideration and pending the 
establishment of World Trade Arbitration, the joint clause ap- 
proved by the International Chamber of Commerce and the Amer- 
ican Arbitration Association (p. 104) is recommended; or the 
clause of the Association (p. 101) may be used, as the parties may 
elect. 





SERVICES 


The American Arbitration Association supplements these fa- 
cilities, and assists parties, their counsel or others interested in 
the advancement of the knowledge and use of arbitration, through 
the following services: 


Clauses. In addition to suggesting standard clauses for various 
types of contracts adapted to trade in different countries, the 
Association assembles and analyzes existing or proposed arbitra- 
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tion clauses and is in a position to furnish information concern- 
ing their availability. Upon request of the parties or their coun- 
sel, draft clauses, prepared by experts, are made available. 


Arbitration Law. The Association is interested in the improve- 
ment of arbitration law. It facilitated a study of law and prac- 
tice in the American Republics before the inter-American facili- 
ties were established. It facilitated a study of Canadian Arbitra- 
tion Law before the Canadian-American System was established. 
It cooperated with the International Chamber of Commerce in 
the study of national laws in Europe. A preliminary study of 
Chinese-American law was made before proceeding with nego- 
tiations for a joint commission. It collaborated in publishing the 
first International Year Book on Civil and Commercial Arbitra- 
tion, edited by Dr. Arthur Nussbaum. The continuation of the 
publication of further volumes was interrupted by the war. 

In addition to the constant study of the development of arbi- 
tration law, the Association maintains the only case reporting 
system on arbitration law and awards for all countries. These 
decisions and awards are available to all persons interested in 
foreign trade arbitration. 


Techniques. By reason of the many disputes submitted to arbi- 
tration in its tribunals and in those of cooperating organizations, 
the Association’s staff have become experts in the drafting of 
Rules of Procedure, in the setting up of machinery for arbitra- 
tion, in preparing forms to be used in arbitration proceedings 
and in the preparation of manuals for the use of arbitrators and 
tribunal clerks. Its staff is also expert in the implementation of 
arbitration principles and general provisions into practical oper- 
ating procedures. 

The Association not only maintains its own techniques, but 
assists other organizations, upon their request and without 
charge, in installing their own techniques and machinery within 
their own organizations, 


Administration. In all of the foreign trade arbitration arrange- 
ments in which the Association participates, it advocates and 
helps draft rules of procedure. All of these Rules call for admin- 
istrative and clerical services by joint commissions or by the 
national sections or organizations that use the Rules. It has been 
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a fundamental policy of the Association to provide in all Rules 
the services necessary to relieve the parties of the detail and 
clerical work incident to instituting and carrying through an 
arbitral proceeding. It also designs administrative services for 
other organizations. 

The Association provides administrative services to organiza- 
tions that maintain and operate their own facilities and services; 
it administers the rules of other organizations when requested to 
do so; it furnishes expert clerical services, hearing-rooms and 
other administrative facilities to parties and organizations, 
whether or not they are proceeding under Association Rules. It 
believes that one of its functions is to facilitate the settlement 
of disputes by any person or organization disposed to do so and 
that by furnishing administrative services it supplies this aid. 


Panels of Arbitrators. This Association was the first organiza- 
tion in the Western Hemisphere to set up National and Interna- 
tional Panels of Arbitrators and to establish qualifications for 
their office according to trade classifications wherein they are 
competent and possess the confidence of the trade group. It was 
the first organization to instruct arbitrators in the duties of their 
office generally and to enroll them on an honorary basis as public 
servants engaged in the advancement of commercial peace and 
security. It maintains or assists in the maintenance of Panels in 
the 22 countries of the Western Hemisphere and in many foreign 
trade organizations that have their own arbitration facilities. 
The Association was instrumental in introducing Panel provi- 
sions in the International Civil Aviation Convention. It is advo- 
cating the establishment of Panels of experienced and impartial 
arbitrators wherever it is initiating joint arrangements as, for 
example, under the Chinese and Philippine Commissions. 


Research. Before entering into foreign trade arbitration ar- 
rangements, or before establishing facilities, studies must often 
be made of the laws and practice of arbitration in other coun- 
tries; inquiries must be made of commodity groups and the con- 
ditions of trade practices ascertained. Special memoranda on 
various aspects of the problems presented must be prepared, re- 
viewed and discussed and be resubmitted. The establishment of 
a commission may require months, if not years, of study and 
preparation. An Inter-American System of Commercial Arbi- 
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tration was first seriously broached in 1915 and consummated in 
1933 ; that of the Canadian-American System covered three years 
of study, conference and discussion; the International Chamber- 
American arrangement was preceded by several years of study 
and conference. 

The opening of any new foreign trade field to arbitration or 
the interesting of any new business area in arbitration requires 
exploration, formulation and consultation. So does the applica- 
tion of arbitration to new conditions, such as those existing in 
the postwar world. 

Consequently, arbitral research has become a necessary and 
important adjunct to the expansion of foreign trade arbitra- 
tion in any direction and under any conditions. Studies are made 
not only by the Association for itself but for other groups, as, 
for example, in the Fur Importing Industry in the United States. 


Instruction. No system of foreign trade arbitration operates 
automatically without the understanding of the parties and their 
counsel and without their intelligent participation. No foreign 
trade arbitration proceeding goes smoothly, expertly and expedi- 
tiously unless the arbitrators fully understand the Rules and the 
clerks of Tribunals are expert in their ministerial duties. For- 
eign traders do not willingly use arbitration clauses unless they 
know what to expect when a dispute arises, and how to proceed 
with an arbitration. Consequently, any foreign arbitration ser- 
vice must have, as an essential part of its operation, technical 
instruction in arbitration. Instructions for each service are pre- 
pared and distributed by each system in the way appropriate to 
its operation. 


Education. As distinguished from technical instruction in the 
settlement of disputes, a program of education in the fundamen- 
tal ideas, purposes and uses of arbitration and in arbitration law 
is important. If commercial, trade, financial, credit, purchasing 
and other organizations interested in the promotion of foreign 
trade are to cooperate in advancing arbitration, there must be 
general education. If business and law students are to be in- 
formed on arbitration, a different kind of education is required. 
The foreign trade press requires still another kind of educational 
material. Persons and organizations interested in arbitration as 
an instrumentality of world peace and security need different 
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educational material. These are supplied through the general 
publicity office of the Association for all foreign trade services. 


Consultation. In an effort to promote a better understanding of 
the part foreign trade arbitration can take in the maintenance 
of international peace and security, especially through its use in 
international agreements, conventions and other government ar- 
rangements, Foreign Trade Round Tables have been conducted 
in Washington, New York, Boston, Seattle, Portland, Los Ange- 
les and other cities. These have been attended by government 
officials, representatives of foreign trade organizations, foreign 
traders and others interested in the American plan for establish- 
ing facilities for the settlement of trade disputes, not only to 
improve international business relations, but as a design for 
peoples living and working peacefully and amicably together. 
This method of consultation is widely recommended for the ad- 
vancement of foreign arbitration. In a publication entitled Arbi- 
tration in International Controversy, published in 1944, the Asso- 
ciation recommended that international conferences on arbitra- 
tion be called. The International Chamber of Commerce is call- 
ing such a Conference in June of 1946. 


Promotion. It is the policy of the Association, quite irrespective 
of any part that may be allotted to it, to advocate the insertion 
of arbitration provisions in every treaty, convention, arrange- 
ment or other instrumentality that has to do with foreign 
trade. Whether it is a commercial treaty, an aviation conven- 
tion, a Bretton Woods agreement, a reciprocal trade agreement, 
a Social and Economic Council,.a World Trade Conference— 
whatever has to do with foreign trade—is advocated as a 
channel for carrying goodwill and cooperation through the inclu- 
sion of arbitration provisions. The obligation assumed by the 
Association, insofar as it can do so, is to keep disputes out of 
foreign trade channels, and to provide for their prompt settle- 
ment when they appear. To this end, contemplated arrangements 
that affect foreign trade are carefully scrutinized and proposals 
for arbitration are promptly made through the channels best 
adapted to secure their consideration. 
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